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Court of Appeals of the District of Columbia 


No. 5277. 


First National Bank of Itta Bena, Mississippi, Appellant, 

vs. ! 

The Commissioner of Internal Revenue. 


Docket No. 15018. 

First National Bank of Itta Bena, Petitioner, 

i 

v. 

i 

Commissioner of Internal Revenue, Respondent. 
Appearances: 

j 

For Taxpayer: Robert N. Anderson, Esq. 

For CommT: AY. F. Gibbs, Esq., Arthur! Carnduff, Esq. 


1926. 
Apr. 26. 
May 14. 
14. 
“ 7 . 


i c 


L L 


24. 


29. 
Aug. 16. 
“ 31. 

1928. 
June 27. 
Sept. 14. 


Docket Entries. 

j 

i 

Petition received and filed. (1) 

Copy of petition served on Solicitor. 

Notification of receipt mailed taxpayer. 

Motion to file amended petition, with amended pe¬ 
tition, filed by taxpayer. 

Motion for 120 days’ extension to file answer filed 
by Solicitor. 

Granted. Both sides notified. 

Answer to amended petition filed by G. C. 

Copy of answer served on taxpayer. General 
Calendar. 

i 

i 

Notice of hearing Sept. 26, 1928. i 

Motion for a continuance of 30 days, filed by tax¬ 
payer 9-18-28. Granted to Oct. 29,1928. 
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Dec. 10. 
44 17. 


“ 17. 

1929. 
Jan. 9. 


44 10 . 
Feb. 21. 


Mar. S. 


Mar. 15. 

“ 10 . 

44 21 . 
C i 09 

a cy- 


Apr. 9. 


44 11 . 
a i o 

A a n'. 15. 

44 IS. 
Sept. 21. 

44 21 . 


Motion for a continuance of 45 davs, filed by tax- 
payer. Copy served 12-12-28. 

Motion for a continuance granted to 12-17-28. 

Motion for leave to amend filed by taxpayer. 
Amended petition tendered. 

Hearing had before Mr. Phillips. Continued to 
Jan. 21st. Motion to amend granted—50 davs 
to answer. 

Order of continuance to Jan. 21, 1929 and motion 
to amend granted, entered. 

Answer 1 to amended petition filed by G. C. Copy 
served 1-10-29. 

Motion for a continuance of 50 days, filed by tax¬ 
payer! 1-18. Granted to Feb. 21, 1929. 

Hearing had before Mr. Sternhagen. Findings of 
fact and opinion rendered orally. Judgment 
for respondent. 

Memorandum opinion—Mr. Sternhagen. Judg¬ 
ment will be entered under Pule 50. 

Motion for redetermination filed bv G. C. 

%> 


Motion for rehearing filed by taxpayer. Copy 
served 3-28-29. 

Hearing set April 9, 1929. 

Transcript of hearing 2-21-29 filed. 

Order denving motion for rehearing, entered. 

Objections to granting of motion fox redetermi¬ 
nation, filed by taxpayer. 

Hearing had before Mr. Morris. Contested set¬ 
tlement under Rule 50 referred to Mr. Stern¬ 
hagen for order. 

Judgment entered. 

Transcript of hearing 4-9-29 filed. 

Motion *to fix amount of bond, filed by taxpayer. 

Motion denied. Bond fixed at $12,208.02. 

Supersedeas bond for $12,208.02 approved and 
ordered filed. 

Petition for review by D. C. Court of Appeals 
with assignments of error filed by taxpaper. 
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1920. 
Sept. 21. 

“ 21 . 

Nov. 14. 


4 4 



Dec. 18. 


4 4 

19. 

19: 

30. 

Jan. 

20 . 

4 4 

20 . 

Mar. 

20 . 

i i 

20 . 

b. 

20 . 

May 

20 . 

i i 

to 

o 

• 

did. 

18. 

4 4 

19. 

4 4 

99 

mJmJm 

4 4 

19. 

4 4 

23. 


COMMISSIONER OF INTERNAL REVENUE. 


Stipulation for review by D. C. Court of Appeals 
tiled. | 

Proof of service of petition for review filed by tax¬ 
payer. 

Motion for extension 30 days to prepare and de¬ 
liver evidence filed by taxpayer.! 

Order enlarging time to Dec. 19, 11929 for prepa¬ 
ration of evidence and transmission and de¬ 
livery of record, entered. 

Motion for enlargement of time of 30 days from 
12-19-29 to prepare and deliver! record filed by 
taxpayer. 

Order enlarging time to Jan. 20, 1930, for prepa¬ 
ration of evidence, transmission 
record papers, entered. 


and deliverv of 


Motion for 60 days’ extension to prepare and de¬ 
liver record tiled by taxpayer, i 

Order enlarging time to Mar. 20,11930 for prepa¬ 
ration of evidence and delivery of record en- 

* 

tered. 

Praecipe filed by taxpayer. 

Motion for extension of 60 days to prepare state¬ 
ment of evidence and transmit! record filed bv 
taxpayer. 

Order enlarging time to May 20, 1930 for prepa¬ 
ration of evidence entered. 

Motion for extension of 30 days tp prepare state¬ 
ment and transmit record, filed; by taxpayer. 

Order enlarging time to July 19, 11930 for prepa- 
ration of evidence and delivery of record, en- 
tered. 

Agreed statement of evidence lodged. 

Motion for extension of 30 days jto prepare evi¬ 
dence and transmit record, tiled by taxpayer. 

Proof of service of praecipe filed. 

Order enlarging time to Aug. 20, 1930, for prepa¬ 
ration of evidence and delivery of record sur 
petition for review, entered. 

Agreed statement of evidence approved and or¬ 
dered tiled. 
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Now, July 29, 1930, the foregoing Docket Entries certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. 1). GAMBLE, 

Clerk S. Board of Tax Appeals. 

3 United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Bena, Mississippi, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 


The above-named petitioner hereby appeals from the 
determination of the Commissioner of Internal Revenue as 
set forth in his deficiency letter bearing the symbols IT: 
CA-2332-11-60D, and as the basis of its appeal sets forth 
the following: 

1. The petitioner is a corporation, organized under the 
laws of the United States, with its principal office at Itta 
Bena, Mississippi. 

2. The deficiency letter, a copy of which is attached, was 
mailed to the petitioner on February 11, 1926. 

3. The taxes in controversy are income and profits taxes 
for the calendar year 1920 and are less than $10,000.00, 

to wit, $6,134.31. 

4 4. The determination of tax contained in the said 

deficiency letter is based upon the following errors: 

(a) The Commissioner of Internal Revenue in comput¬ 
ing the petitioner’s taxable net income for the calendar 
year 1920, erred in failing and refusing to allow as a de¬ 
duction from gross income as required by Section 234(a) 
of the Revenue Act of 1918, the sum of $3,485.52 represent¬ 
ing either a tax imposed by the authority of the State of 
Mississippi, and accrued by the petitioner within the tax¬ 
able year pursuant to the provisions of section 4273 of the 
code of the State of Mississippi of 1906, as amended by 
an act approved March 19, 1920, or an ordinary and neces- 



COMMISSIONER OF INTERNAL REVENUE. 


sary expense incurred by it during the taxable year in 
carrying on its trade or business. 

(b) The Commissioner of Internal Revenue in comput¬ 
ing the petitioner’s taxable net income for; the calendar 
year 1920, erred in failing and refusing to allow as a de¬ 
duction from gross income as required by Section 234(a) 
of the Revenue Act of 1918, the sum of *$19,080.19 repre¬ 
senting either debts which were ascertained; to be worth¬ 
less and charged off within the taxable vear ior losses sus- 
tained during the taxable year and not compensated for by 
insurance or otherwise. I 

5. The facts upon which the petitioner relies as the basis 
of its appeal are as follows: 

5 ( a ) That since the date of its organization the 

petitioner has been engaged in a general banking 
business. j 

(b) That the petitioner on or about thei loth day of 
March, 1921, tiled its income and profits tax return for the 
calendar year 1920 reporting thereon a net income of $5,- 
884.14, an invested capital of $160,564.00 and 4 total income 
and profits tax of $388.41, which tax was pajd during the 
year 1921 ; that in arriving at the aforesaid npt income the 
petitioner deducted from its gross income, jamong other 
items, the sum of $3,485.52 referred to in paragraph 4 (a) 
above and also the sum of $19,080.19 referred to in para¬ 
graph 4 (b) above; that a schedule attached tb said return 
contained a list of notes, a copy of which is as follows: 


(a) Vaughan & Hammett 
Vaughan & Hammett 

(b) W. II. Gillon. 

(r) Daniel Wilson ...... 

(fl) J. M. Johnston. 


$4,860.06 

7,019.85 

5,350.28 

1,075.00 

775.00 


Total .j . $19,080.19 


(r) That on or about tlie 26th day of Margh, 1924, the 
petitioner made a formal protest against Bureau letter 
dated January 24, 1924, bearing the svmbols 1T:CA:F- 
2401-APP, which set forth a proposed additional tax for 
the year 1920, based upon the proposed disallowance of the 
aforesaid items of $3,485.52 and $19,080.19, and filed in 
connection therewith an amended return showing a net 
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income of $7,864.00, an invested capital of $1.‘> 6 , 660 .42 and 
a total income and profits tax of $586.41; that the 

6 said amended return showed as a deduction from 
gross income the aforesaid item of $6,485.62 less, 

however, the sum of $200.46, or one-twelfth thereof, and the 
said amended return also showed as a deduction from gross 
income the aforesaid item of $10,080.10. 

(rJ) That on April 26, 1925, a copy of a revenue agent ’s 
report dated April 17, 1025 was forwarded to the peti¬ 
tioner; that said report proposed an additional tax of 
$4,470.42 for the calendar year 1020; that the said pro¬ 
posed additional tax was based principally upon the dis¬ 
allowance as a deduction from gross income of the afore- 
said item of $10,080.10; that the said report, however, 
allowed as a deduction from gross income the aforesaid 
item of $6,485.52 (less the sum of $200.46) on the basis 
that it represented a tax accrued by the petitioner within 
the taxable year imposed by the authority of the State of 
Mississippi. 

(r) That on September 12. 1025, Internal Revenue Agent 
J. F. Devine, made a re-examination of the petitioner’s 
books and records and in his report proposed an additional 
tax of $127.34 instead of $4,470.42 as proposed in the pre¬ 
ceding report: that Revenue Agent Devine in computing 
the proposed additional tax of $127.34 allowed as a deduc¬ 
tion from gross income $18,005.19 of the aforesaid item 
of $10,080.10 on the basis that the said sum of 

7 $18,005.10 represented debts ascertained to be worth¬ 
less and charged off within the taxable year; that 

Revenue Agent Devine also allowed as a deduction from 
gross income the aforesaid item of $3,485.52 (less the sum 
of $290.46) on the basis that it represented a tax accrued 
by the petitioner within the taxable year imposed by the 
authority of the State of Mississippi. 

(/) That in his deficiency letter of February 11 , 1026, 
the respondent failed and refused to allow the said items 
of $19,080.19 and $3,485.52 as deductions from petitioner’s 
gross income. 

(cj) That Section 4273 of the Code of the State ot Missis¬ 
sippi of 1906, as amended by an act approved March 19th, 
1920 provides as follows; 
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a i i 


Chapter 193. 


Senate Bill No. 358. 


An Act to amend Section 4273 of the Mississippi Code of 
190G so as to provide for the assessment to banks of the 
property of banks, the payment of taxes by them, and for 
the taxes levied against a bank to be a hr$t lien on its 
assets. 

Taxation of banks—taxes first lien on assets Heming¬ 
way’s Code, Section G907. j 

Sec. 1. Be it enacted by the Legislature of the State of 
Mississippi, That Sec. 4273 of the Mississippi! Code of 1906 
be, and the same is hereby amended so as to read as 

7 V 

follows: 

4273 (37G4)- Banks: IIow taxed—The President, cashier, 
or other officer having like duties, of each bank or banking 
association in this State, existing by laws of this State, 
shall deliver to the assessor of taxes of the county in 
8 which it is “located, a written statement on or be¬ 
fore the First dav of Mav of each year, under oath, 
of the number and amount of all the shares of its capital 
stock paid in, or if it be not a corporation or joint stock 
company, then the amount of its capital, and of the sum 
of all undivided profits or surplus or accumulation of any 
sort constituting part of the assets of the bank and not 

• • • V 1 j 

including its real estate; and the value of such shares esti¬ 
mated at par and increased by the proportion of the par 
value of all the shares of the stock to the said surplus 
fund or accumulation, or of the amount of its capital so 
increased, shall be the basis of the taxation of such shares 
to the bank or of the capital to the owner thereof in the 
case the bank be not a corporation or joint stdck company, 
and the taxes levied on such assessments shall be a first 
lien on the assets of the bank, but if the shares of such 
bank or banking association are of less value than par, they 
shall be valued accordingly. 

Provided, nevertheless, in case of such bank or banking 
association existing under the laws of the United States, 
a precisely similar amount shall be assessed upon and col¬ 
lected from the shareholders thereof at the domicile of the 
bank as would have been assessed upon and collected from 
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the said bank bad it been created under the Laws of the 
State of Mississippi; but each said bank and banking asso¬ 
ciation shall, nevertheless, be liable to pay any taxes as¬ 
sessed as the agent of each of its shareholders, and may 
pay the same out of their individual profit account, or 
charge the same to their expense account or to the account 
of such shareholders in proportion to their ownership. 

Lank Taxes Not to be Affected by This Act. 

Sec. 2. Nothing in this Act shall affect or defeat any 
claim, assessment, suit, appeal, right or cause of action 
for taxes for any years prior to the passage of this Act 
whether assessment, suit, appeal or claim therefor shall 
have been begun before the passage of this Act or shall 
hereafter be begun, and the law hereby amended is ex¬ 
pressly continued in full force, effect and operation for 
the purpose of the assessment for and collection of any 
back taxes, and for the imposition of any penalties, for¬ 
feiture of claims for a failure to comply therewith.’’ 
9 ‘‘Sec. 3. That this Act take effect and be in force 

from and after its passage. 

Approved March 19th, 1920.’ 7 

(7/) Pursuant to the provisions of the aforesaid Section 
4273, as amended, the petitioner accrued within the tax¬ 
able year 1920. a tax imposed by the authority of the State 
of Mississippi in the amount of $3,485.7)2; that the peti¬ 
tioner was not reimbursed in anv manner bv its stock- 

• • 

holders for the said tax of $3,485.52; that the said tax was 
charged as an ordinary and necessary expense direct to 
the cost of operating the bank and was incurred in carry¬ 
ing on its business. 

(i) That the notes indicated in paragraph 5 (b) above 
were owed to the petitioner by planters, were ascertained 
to be worthless, charged off, and sustained as a loss during 
the taxable vear: that they were not compensated for bv 
insurance or otherwise. 

(/) That the notes indicated in paragraph 5(/<) above 
Devine, heavy losses were sustained by planters in the 
South on account of the drop in the price of cotton in 1920; 
that these losses resulted in the financial embarrassment 
of many southern banks, including the petitioner. 
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(I:) That as set forth in the report of Revenue Agent 
Devine the notes referred to in paragraph 5(b) above were 
absolutely unsecured with the exception of the Group 

10 (a) notes executed by Vaughan and Hammett which 
were secured by a fourth mortgage on about 470 

acres of cotton land and a deed of trust on a growing crop 
of cotton and some personal property; that on the fore¬ 
closure of the aforesaid deed of trust on October 26, 1920 
1 lie petitioner received thirteen mules and some cotton; 
that these mules and cotton were converted into cash and 
a part of the proceeds thereof used to liquidate a note of 
Vaughan and Hammett for $3,000.00 due October 15, 1920, 
which note was also secured by the said deed of trust and 
fourth mortgage and which bore an earlier date than the 
oilier notes listed in Group (a) of paragraph 5(b) above; 
that the balance of said proceeds, namely, $288.20 v T as used 
to reduce the second note in Group (a) of paragraph 5(b) 
for $7,508.05 to $7,019.85; that the value of cotton land 
dropped rapidly in 1920, and the parties holding the first 
mortgage on the land referred to above w r ere the only ones 
realizing anything from the land. 

(/) That set forth in the report of Revenue Agent Devine 
nothing has been paid on the said notes except as indicated 
above up to the present time. 

Wherefore, the petitioner respectfully prays that the 
Board will grant the following relief: j 

(a) That in computing the petitioner’s net income for 
the calendar year 1920 there be allowed, in accord- 

11 mice with the provisions of Section ‘23-4-(< 7 ) of the 
Revenue Act of 1918, as a deduction from gross in¬ 
come, the sum of $3,485.52 representing either a tax im¬ 
posed by the authority of the State of Mississippi and 
accrued by the petitioner within the taxable year pursuant- 
to the provisions of Section 4273 of the Code of that State 
as amended, or an ordinary and necessary expense in¬ 
curred by it during the taxable year in carrying on its trade 
or business. 

1 

(/>) That in computing the petitioner’s npt income for 
the calendar vear 1920 there be allowed as a deduction from 
gross income in accordance with the provisions of Section 
234(a) of the Revenue Act of 1918, the sum of $19,080.19 
representing either debts which were ascertained to be 
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worthless and charged off within the taxable year or losses 
sustained during flic taxable year and not compensated for 
bv insurance or otherwise. 

(c) That the deficiency determined by the Commissioner 
be disapproved and disallowed. 

Wherefore, the petitioner respectfully prays that the 
Board mav hear and determine its appeal. 

ROBT. X. AXDERSOX, 

Counsel for the Taxpayer , 

Munsey Building , 
Washington, D. C. 

12 State of Mississippi, 

County of Lrfloie, ss: 


W. S. Bissell, being dulv sworn, savs that he is the Cash- 
ier of tlie First Xational Bank of Itta Bena, Mississippi, 
above named, and as such is dulv authorized to verifv the 
foregoing amended petition; that he has read the said 
amended petition, or had the same read to him, and is fa¬ 
miliar with the statements therein contained; and that the 
facts therein stated are true, except such facts as are stated 
to be upon information and belief, and these facts he be¬ 
lieves to be true. 

(Signed) W. S. BISSELL. 


Sworn to before me this 30th dav of Xovember, 192S. 
[seal.] J. K. ALEXAXDER, 

Notary Public. 


13 


Treasury Department, Washington. 


IT :CA :2332-l 1-GOD. 

First Xational Bank, 
Itta Bena, Miss. 


Feb. 11, 1926. 


The determination of vour income tax liability for the 
years 1920 and 1921, in connection with an examination of 
vour books of account and records, discloses a deficiency 
in tax amounting to $6,349.20. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, vou are allowed 60 davs from the 
date of mailing of this letter within which to file an appeal 
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coil testing in whole or in part the correctness of this deter¬ 
mination. Any sucli appeal must be addressed to the United 
States Board of Tax Appeals, Washington, JJ. C., and must 
he mailed in time to reach that Board within the 60-day 
period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
has been made, no claim in abatement in |respect of any 
part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, I). C., for the attention of IT :CA:2332-11-60D. 
In the event that you acquiesce in a part o£ the determina¬ 
tion, the agreement should be executed witji respect to the 

items agreed to. j 

Respectfully, I 

I). H. | BLAIR, 

Commissioner , 
By C. R. HASH, 

Ass’t to the Commissioner. 

j 

Inclosures: | 

Statements. 

Agreement, Form A. 

Form 882. 

| 

i 

14 Statement. 

Feb. 11, 1926. 

IT :CA :2332-ll-60D. j 

In re First National Bank, ltta Bena, j Mississippi. 

Deficiency 

Yea r ! tax. 

i 

1920 .. $6,134.31 

1921 . •!.... 214.89 

Total deficiency. \ ■... $6,349.20 
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1920. 

Net Income. 


Net income reported on return. $5,884.14 

Add: 

1. Shareholders’ tax. $3,485.52 

2. Bad debts. 19,080.19 

3. General expense. 1,944.11 

4. Interest . 6.00 


Total additions. 24,515.82 


Total . 30,399.96 

Deductions: 

1. Excessive depreciation. 62.20 


Corrected net income. $30,337.76 

Explanation of Adjustments to Net Income. 

1. Shareholders’ taxes are not deductible in 1920 under 
IT :120S :CB.L-l-95. 

2. Bad debts are deductible onlv when charged off within 
the taxable year. Section 214(a)(7), Revenue Act of 191S. 

3 and 4. The deductions for general expenses and for in¬ 
terest, on vour return, exceed the amounts disclosed by the 
books. 

Deductions: 

1. The allowable deduction for depreciation is $1,751.69, 
whereas but $1,689.49 was claimed on your return. 


15 Invested Capital. 

Capital stock and surplus shown on balance 


sheet as at December 31, 1919. $83,065.81 

Additions—Schedules H and L. 50,569.61 


Invested capital shown on return. $133,635.43 

Additions : 

1. Income tax. $526.44 

2. Inadmisslbles . 15.45 


Total additions 


541.89 


Total 


$134,177.31 
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Deductions: 

1. Sales of stock and paid-in sur- : 

X>lus . 1,229.50 

2. Dividends . 157.11 

- , . — i 

Total deductions. i. 1,386.61 

i 

! ■ 

Corrected invested capital. \. $132,790.70 

i 

Explanations of Changes in Invested Capital. 


Additions: 

i 

1. Income tax prorated, $5,360.96 X .42145. . 2,259.38 
Deduction on return.i. . .. 2,785.82 


2. Inadmissible deduction.i . . . . 526.44 


Opening balance sheet. . 
Closing balance sheet. . . 

Totals . . 

Average . 

$4,050.00 $1,422,541.07 

$133,169.83 X .002S47. . 
Deduction on return. . . . 


Inadmissible* 

$2,100.00 

6,000.00 


$8,100.00 


Total assets. 

$1,132,397.87 
1,712,684.26 


$2,845,082.13 


4,050.00 ' 


1,422,541.07 


= .002847% ; 

i 


$379.13 

394.58 


i 


Deductions: 

1. June 6, 1920, Sales of stock. $50,000.00 


Paid-in surplus. 50,000.00 


Total . $100,000.00 

209/366 . j. 

Addition per return.i. 


2. Dividend—January 19,1920, $5,000.00 X 

347/366 .j. 

Deduction on return.|. 


$15.45 


$57,103.83 

58,333.33 


$1,229.50 

4,740.43 

4,583.32 


$157.11 
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Computation of Tax. 

Excess profits credit. $13,623.26 

%of 


capital. 
20%_ 

Income. 

$26,558.14 

3,779.62 

Credit. 

$13,623.26 

Balance. 

$12.934. ss 
3,779.62 

Ra te. 

2< >% 
40% 

Tax. 

82.3N6.ns 

1,511.85 

Totals... 

Profits tax. 

$30,337.76 

$13,623.26 

$16,714.50 

• • • • 

$4,098.83 

34.09S.S3 

Net income 
Less: 

Profits 


$4.09S.S3 

$30,337.76 



Exemption . 

2,000.00 

6.098.83 




Balance subject to tax at 10%. 824.23S.93 


Amount of tax at 10%. 2.423.S9 

Total tax assessable. $<*,322.72 

Original tax, Account £40477. 3SS.41 

Deficiency in tax. $6,134.31 


17 1921. 


Net Income. 


Net income reported on return. $2,295.18 

Additions: 

1. Excessive depreciation . 2,128.81 

2. General expense . 20.00 


Corrected net income . $4,443.99 

Explanation of Adjustments to Net Income. 

1. The allowable deduction for depreciation is $1,751.69 
whereas $3,880.50 was claimed. 

2. The deduction for expenses on return exceeds the 
amount disclosed by the books. 

Computation of Tax. 

Excess profits tax . None 

The excess profits credit is in excess of income. 

Net income . $4,443.99 

Less—Exemption .. 2,000.00 


Balance subject to tax at 10%.... 


$2,443.99 
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Amount of tax at 10%.j. $244.40 

Total tax assessable .j. 244.40 

Original tax, Account #40344 .L. 29.51 


Deficiency in tax .|.$214.89 


Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax Against you for 
the years 1920 and 1921, the Bureau will be unable to afford 
you an opportunity under the provisions of Treasury De¬ 
cision 3708 to discuss your case before mailing formal no¬ 
tice of its determination as provided by Section 274(a) of 
the Revenue Act of 1924. It is necessary at this time in 
order to protect the interests of the Government, either to 
make an immediate assessment under the j provisions of 
Section 274 (d) of the Revenue Act of 1924 or to issue a 
formal notice of deficiency. Therefore, the Bureau has 
elected to issue this notice of deficiency believing it will be 

v O 

more satisfactory than an immediate assessment. 

Now, July 29, 1930, the foregoing Amended Petition 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of tax Appeals. 

i 

j 

18 Filed Jan. 9, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Bena, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition .j 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Reve- 
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nue, for answer to the amended petition filed in tlie above- 
entitled appeal, admits and denies as follows: 

1. Admits the allegations in paragraph 1. 

2. Admits the allegations in paragraph 2. 

3. Admits the allegations in paragraph 3. 

4. Denies the respondent erred in the manner alleged and 
set forth in paragraphs 4(a) and 4(5). 

5(a). Admits 1 the allegations in paragraph 5(a). 

5(Z>). Admits the allegation that the petitioner on or 
about March 15* 1921 filed its income and profits tax return 
for the calendar year 1920, reporting thereon a net income 
of $5,SS4.14, an invested capital of $150,564.00 and a total 
income and profits tax of $388.14, and further admits that 
in arriving at the aforesaid net income the petitioner de¬ 
ducted from its gross income, among other items, the sum of 
$3485.52, claimed to represent alleged taxes, imposed upon 
and paid by the petitioner for the year 1920 in the State of 
Mississippi, pursuant to the provisions of Section 4273 of 
the Code of the State of Mississippi of 1906, as 
19 amended bv an Act of March 19, 1920, and also the 
sum of $19,080.19 representing alleged bad debts or 
notes ascertained to be worthless and charged off within 
the taxable year, and further admits that a schedule at- ' 
tached to said return contained a list of notes, a copy of 


which is as follows: 

1. Vaughan & Hammett . $4,860.06 

Vaughan & Hammett . 7,019.85 

2. W. H. Gillon . 5,350.28 

3. Daniel Wilson . 1,075.00 

4. J. M. Johnson . 775.00 


Total .$19,080.19 


5(c) Admits the allegations in paragraph 5(c). 
5(fT) Admits the allegations in paragraph 5(d). 
5(e) Admits the allegations in paragraph 5(e). 
5(f) Admits the allegations in paragraph 5(f). 
5(g) Denies the allegations in paragraph 5(g). 
5(h) Denies the allegations in paragraph 5(h). 
5(i) Denies the allegations in paragraph 5 (i). 

5(j) Admits the allegations in paragraph 5 (j). 

5(k) Admits the allegations in paragraph 5(h). 
5(1) Admits the allegations in paragraph 5(/). 
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Wherefore, it is prayed that the taxpayer’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel , Bureau of Internal Revenue . 

Of Counsel: 

W. FRANK GIBBS, 

Special Atty., Bureau of Int. Revenue. 

Now, July 29, 1930, the foregoing Answer to Amended 
Petition certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Bena, Mississippi, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Robert N. Anderson, Esq., for the petitioner. 

Arthur Carnduff, Esq., for the respondent. 

j 

Mem orandu m Opinion. 

i 

Stern hagen : 

This proceeding involves a deficiency in income and 
profits taxes of $6,134.31 for 1920. It duty came on for 
hearing on February 21, 1929, before Division Number 10, 
both parties being represented by counsel. There were two 
issues. The petitioner contended that the; Commissioner 
had erred in refusing to allow as a deduction from gross 
income an amount of $3,485.52 paid by the petitioner pur¬ 
suant to section 4273 of the Code of Mississippi of 1906. It 
was also contended that the Commissioner erred in failing 
to allow the deduction of $19,080.19 representing debts as¬ 
certained to be worthless and charged off within the tax¬ 
able year. 

i 

; 

3—o2 n a 
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On the first issue tlie Division found as a fact that $3,- 
485.52 had been paid by the petitioner, but concluded as a 
matter of law that this amount paid pursuant to section 
4273 of the Code of Mississippi was paid by it for and in 
behalf of its stockholders. The action of the Commis- 


A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

21 sioner in refusing to allow the deduction of this 
amount was sustained. 

On the second issue the Division determined that there 
was insufficient evidence to establish that the alleged bad 
debts were ascertained to be worthless and were charged 
off during the taxable year, and therefore found as a fact 
that such debts were not ascertained to be worthless and 
charged off during the taxable voar. The action of the 
Commissioner in disallowing the deduction of the amount 
claimed was sustained. 

Judgment for the correct deficiencv in accordance here- 
with will be entered under Rule 50. 


Now, July 29, 1930, the foregoing Mamorandum Opinion 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

• Clerk U. S. Board of Tax Appeals. 

A true copy. Teste. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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22 Filed Mar. 8, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 


Docket No. 15018. 



Motion for Redetermination i 


Comes now the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and moves the Board to enter an order 
of redetermination in the above-entitled appeal in the 
amount proposed in the Commissioner’s deficiency letter 
from which the appeal was taken, namely $6,134.31 for the 
year 1920, for the reason that the Board in its decision of 
February 25, 1929 decided the issues in j controversy in 
favor of the Commissioner. 

The Commissioner will call this motion up for entry of 
the said order on the — day of-, 1928. : 

(Signed) C. M. CHAREST, 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 

Of Counsel: 

ARTHUR CARNDUFF, j 

Special Attorney, 

Bureau of Infernal Revenue. 

Now, July 29, 1930, the foregoing Motion for Redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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23 Filed Mar. 15, 1929, United States Board of Tax 

Appeals. 


United States Board of Tax Apepals. 

Docket No. 15018. 

First National Bank of Itta Ben a, Mississippi, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion for Rehearing. 

Now comes the petitioner in the above-mentioned cause 
by its attorney, and respectfully moves for a rehearing 
therein on account of: 

1. The petitioner and its attorney relied upon a certified 
public accountant at Olarksdale, Mississippi, who was em¬ 
ployed and paid by the petitioner, to collect and forward 
certain evidence to be used at the trial of the above-men¬ 
tioned cause and to make arrangements for the appear¬ 
ance of a certain witness. 

2. The said certified public accountant breached the 
trust imposed upon him by the aforesaid employment, and 
through no fault of either the petitioner or its attorney, 
such breach did not become known until February 21, 1929, 
the date set for the hearing, when the petitioner’s attorney 
received a letter from the accountant containing certain 

misstatements and advising the petitioner’s attor- 
24 ney that it was impossible for the witness to be pres¬ 
ent and that the witness had a very sick child at 

home. 

3. Unable under such circumstances properly to present 
the case, the petitioner’s attorney moved for a short con¬ 
tinuance which was refused. 

4. Petitioner’s attorney was required by the presiding 
member to proceed with the case without the material 
witness whose presence was expected at the hearing. 

5. As a result of being compelled to present the case to 
the Board without a witness to testify to certain material 
facts, a grave injustice has been done this petitioner. 
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the income tax 
which was of- 


6. The Board erred in refusing to receive 
return of the petitioner for the year 1920, 
fered in evidence by the attorney for the petitioner. 

7. The Board erred in failing to make findings of fact 
as such and in commingling and confusingj the facts with 
the memorandum opinion of the member. ;(See Kendrick 
Coal & Dock Co., Appellant, v. Commissioner of Internal 
Revenue, Appellee, Fed. (2d) —.), decided Nov. 7, 1928 by 
C. C. A. 8th Circuit (not yet reported). 

Respectfullv submitted, i 

(S.) ‘ CHESTER A. GWINN, 

Attorney for the Petitioner. 

Munsey Building, Washington, D. C. 

HUMPHREYS & GWINN, 

Of Counsel. 

Now, July 29, 1930, the foregoing Motion 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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Filed Mar. 25, 1929, United States 

Appeals. 


Board of Tax 


United States Board of Tax Appeals. 

Docket No. 15018'. 

First National Bank of Itta Bena, Mississippi, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

| 

Petitioner's Objection to Granting of Motion for 

Redeter min ation. 


Now comes the petitioner by its attorney, 
the computation of the deficiency set forth in 
redetermination filed herein by counsel for the respondent, 
and to the granting of said motion for the reasons stated in 


and objects to 
the motion for 











FIRST NATIONAL BANK OF ITTA BENA VS. 


oo 

i— •— 


its motion for a rehearing filed in the cause on March 15, 
1929. 

CHESTER A. GWINN, 

Attorney for Petitioner , 

Mu ns ey B n il ding, 

W ashing ton, D. C. 

HUMPHREYS & GWINN, 

Of Counsel. 

Dated March 22, 1929, Washington, D. C. 


Now, July 29, 1930, the foregoing Petitioner’s Objection 
to Granting of Motion for Redetermination certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 



United States Board of Tax Appeals, Washington. 


Docket No. 15018. 


First National Bank of Itta Ben a, Mississippi, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 


Order Denying Motion for Rehearing. 


This proceeding was instituted April 26, 1926. Amended 
petition was filed May 7,1926, and the case was at issue and 
placed on the general calendar August 31, 1926. On June 
27, 1928, it was noticed for trial September 26, 1928. Peti¬ 
tioner, on September 14, 1928, moved for a continuance be¬ 
cause of the unavailabilitv of witnesses. The motion was 
granted and the case set for trial October 29, 1928. Peti¬ 
tioner, on October 23, 1928, moved for a continuance on 
the same ground and the motion was granted and the case 
set for trial December 17, 1928. Petitioner, on December 
10, 1928, filed an amended petition, and the trial of Decem¬ 
ber 17,1928, was postponed to January 21, 1929, with leave 
to respondent to file answer to the amended petition. Peti- 
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tioner, on January 16, 1929, moved for a continuance of the 
trial on the ground of illness of a witness. The motion was 
granted and the trial set for February 21, 1929. A motion 
made by petitioner on the day of trial, February 21, 1929, 
for a continuance on the ground of the absence of a ma¬ 
terial witness was denied. The case was required to go 
to trial and after hearing all the evidence the Board orally 
stated its findings of fact and opinion, and thereafter pre¬ 
pared a memorandum stating the substance of the decision 
which appear at length in the transcript of the stenog¬ 
rapher’s minutes. Petitioner’s motion for rehearing filed 
March 15, 1929, having been duly considered, it is 

Ordered that the motion be and it hcrebv is denied. 

%> 

Enter. I 

J. M. STERNHAGEN, 

Member United States Board of Tax Appeals. 

Entered Mar. 23, 1929. i 

i 

! 

A true copv. Teste: 

B. D. GAMBLE, I 

Cleric U. S. Board of Tax AppeaU . 

Now July 29, 1930, the foregoing Order dbnying motion 
for Rehearing certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

27 United States Board of Tax Appeals; Washington. 

Docket No. 15018'. j 

i 

First National Bank of Itta Ben a, Mississippi, Petitioner, 

v. j 

i 

Commissioner of Internal Revenue, Respondent. 

Judgment. 

Pursuant to the Board’s decision of February 28, 1929, 
in the above entitled proceeding, the respondent filed a 
proposed judgment, to which petitioner filed; ail objection. 
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Hearing thereon having been had after notice, at which 
there was no appearance on behalf of the petitioner, and 
due consideration having been had, it is 

Ordered, adjudged and decided that there is a deficiency 
in income tax of $G,134.31 for 1920. 

Enter. 

J. M. STERNHAGEN, 

Member United States Board of Tax Appeals. 
Entered Apr. 11, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, July 29, 1930, the foregoing Decision certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

28 Filed Sep. 21, 1929, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. Filed Sep. 21, 1929. 
United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Bena, Mississippi, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation with Respect to Review of Board’s Decision. 

It is stipulated and agreed by and between the parties 
hereto that the decision of the Board of Tax Appeals in 
the above-entitled cause may be reviewed by the Court of 
Appeals of the District of Columbia. This agreement is 
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filed pursuant to Section 1002 (d) of the Revenue Act of 
1926. I 

FIRST NATIONAL BANK OF ITTA 
BENA, MISSISSIPPI, 

Petitioner, 

Bv ROBT. N. ANDERSON, 

Attorney. 

COMMISSIONER OF i INTERNAL 
REVENUE, 

Respondent, i 
By C. M. CHAREST, ! 

General Counsel, 

Bureau of Internal Revenue. 

; 

Now, July 29, 1930, the foregoing Stipulation certified 
from the record as a true copy. 

j 

[Seal U. S. Board of Tax Appeals.] ! 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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U. S. Board of Tax Appeals. 


Filed Sept. 21, 1929. 


In the Court of Appeals of the District of Columbia. 


Docket No. 15018. 


First National Bank of Itta Bena, Mississippi, Petitioner, 

v. 

j 

Commissioner of Internal Revenue, Respondent. 

• 1 

Petition for Review. 

To the Honorable, The Chief Justice and Associate Justices 
of the Court of Appeals of the District; of Columbia: 


Your petitioner is aggrieved by a decision of the U. S. 
Board of Tax Appeals rendered against I it on April 11, 
1929 in the case of the First National Bank of Itta Bena, 
Mississippi v. Commissioner of Internal Rejvcnue, Respond¬ 
ent, No. 15018 on the docket of the Board, and respect¬ 
fully submits its petition for a review thereof by the Court 
of Appeals of the District of Columbia, the parties having 


4—5277a 


FIRST NATIONAL BANK OF ITTA BEN A VS. 


agreed that the review shall he in this Court as evidenced 
by stipulation filed with the Clerk of the Board. 

Statement of the Case. 

1. The petitioner is a corporation, organized under the 
laws of the United States with its principal office at Itta 
Bena, Mississippi, and is now and has been at all times 
hereinafter mentioned engaged in a general banking 
30 business. 

2. During the year 1920, the petitioner elected to 
pay, as it had a right to do, rather than charge to the ac¬ 
count of its shareholders in proportion to their ownership, 
a tax of $3,485.52 measured bv the value of its shares of 
capital stock and surplus and imposed by the authority 
of the State of Mississippi as more fully appears from 
Section 4273 of the Code of the State of Mississippi of 
1906, as amended by an Act approved March 19, 1920. 

3. During the year 1920, the petitioner also ascertained 
that the following notes executed by cotton planters and 
held bv it had become worthless: 

Vaughan & Hammett . $4,860.06 

Vaughan & Hammett. .. 7,019.85 

W. H. Gill on . 5,350.28 

Daniel Wilson . .. 1,075.00 

J. M. Johnston . 775.00 


Total .$19,080.19 

4. During the year 1920 cotton planters in the south had 
sustained heavy losses on account of the drop in the price 
of cotton. These losses resulted in the financial embar¬ 
rassment of many southern banks including the petitioner, 
whose director^ charged off to profit and loss certain of 
the above-described notes, as shown by the following ex¬ 
cerpt from the minutes of the meeting of the Board of 
Directors held in January, 1921: 

* * As requested by your examiners the follow¬ 

ing loans have been charged to profit and loss, Daniel Wil¬ 
son, W. II. Gill on, J. M. Johnston, totaling seven thousand 
and two hundred four dollars twenty-eight cents.” 

31 5. In its original income and profits tax return 

for the year 1920, the petitioner deducted from its 
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gross income pursuant to the provisions of Section 234 ( a) 
(3) of the Revenue Act of 1918 the aforesaid item of $3,- 
485.52, representing a tax paid by it within the taxable year 
imposed by the authority of the State of Mississippi. The 
petitioner also deducted from its gross income and charged 
off on said return, pursuant to the provisions of Section 
234 (a) (5) of the Revenue Act of 1918, the above described 
notes amounting in all to $19,080.19, representing debts as¬ 
certained to be worthless and charged off within the taxable 
year. 

6. On September 12, 1925, an agent from respondent’s 

office made an examination of the petitioner’s books and 
records and in his report allowed as a deduction from its 
gross income $18,005.19 of the aforesaid item of $19,080.19 
on the basis that the said sum of $18,005.19 represented 
debts ascertained to be worthless and charge4 off within the 
taxable year; the said agent also allowed as a deduction 
from gross income the aforesaid item of $3,485.52 (less the 
sum of $290.46) on the basis that it represented a tax paid 
by the petitioner within the taxable year imposed by the 
authority of the State of Mississippi. ! 

7. In his deficiency letter of February 11^ 1926, the re¬ 
spondent failed and refused to allow the ;said items of 
$19,080.19 and $3,485.52 (or any part thereof) as deductions 
from the petitioner’s gross income, and proposed to assess 

against it on account of the disallowance of said de- 
32 ductions, an additional tax of $6,134.31. 

8. On April 26, 1926, the petitioner appealed to the 
U. S. Board of Tax Appeals. 

9. On February 21, 1929, the case was heard by a division 
of the Board of Tax Appeals, and on the!same day the 
Board orally decided the appeal in favor of the respondent. 

On February 28, 1929, the Board issued its memorandum 
opinion. The petitioner thereupon moved for a rehearing, 
which motion the Board denied on March 23,11929. 

On April 11,1929, pursuant to the said opinion, the Board 
ordered and decided that there was a deficiency of $6,134.31 
for the year 1920. For this reason the petitioner files its 
petition for review by this Honorable Court. I 

This petitioner believes and avers that errors were com¬ 
mitted by the Board to its damage and prejudice, as follows: 

1. The Board erred in holding and deciding that the sum 
of $3,485.52 was not deductible from the petitioner’s gross 
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income for the calendar year 1920 as a tax paid by the peti¬ 
tioner within the said year imposed by the authority of the 
State of Mississippi. 

2. The Board erred in refusing to receive the income tax 
return of the petitioner for the year 1920 which was offered 
in evidence by tlie attorney for the petitioner. 

3. The Board erred in holding and deciding that the debts 
owing to the petitioner in the amount of $19,080.19 were 
not ascertained to be worthless and charged off during the 

calendar vear 1920. 

33 4. The Board erred in failing and refusing to grant 
the petitioner’s motion for a rehearing. 

5. The Board erred in failing to report in writing all of its 
findings of fact and in commingling and confusing 1 he facts 
which it reported in writing with its memorandum opinion. 

6. The Board erred in ordering and deciding upon rede¬ 
termination, that there was a deficiency for the calendar 
year 1920 in the amount of $6,134.31. 

Wherefore, your petitioner prays that the decision of the 
Board of Tax Appeals entered herein against it, be re¬ 
viewed and reversed bv this Honorable Court, and for such 
other and further relief as the Court may deem meet and 
proper in the premises. 

FIRST NATIONAL BANK OF ITTA BENA, 
MISSISSIPPI, 

By ROBT. N. ANDERSON, 

Attorney for Petitioner, 

Munsey Building, 
Washington, D. C. 

HUMPHREYS & GWINN, 

Of Counsel. 

34 City of Washington, 

District of Columbia, ss: 

Robt. N. Anderson, being duly sworn, deposes and says, 
that he is attorney for the petitioner; that he knows tlie con¬ 
tents of the foregoing petition; and that to the best of his 
knowledge and belief the statements therein are true and 
that the assignments of error are well taken and intended 
to be argued. 


ROBT. N. ANDERSON. 
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Subscribed and sworn to before me tills I 19th day of 
August, 1929. i 

(S.) WANDA G. PE ARSON, 

Notary Public. 

! 

35 Filed Sep. 21, 1929, United States Board of Tax 

Appeals. 

September 20,1929. 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

In re First National Bank of Itta Bena, Itta Bena, Miss. 

I 

Dear Sir : ! 


You are hereby notified that on September 20, 1929, a 
petition for a review of the decision of the Lt. S. Board of 
Tax Appeals was filed with the Clerk of the Board, in the 
case of the First National Bank of Itta Bena, Mississippi, 
petitioner v. Commissioner of Internal Revenue, respond¬ 
ent, Docket No. 1501S, a true copy of which petition is here¬ 
with served upon you. 

ROBT. N. ANDERSON, 

Attorney for the First National Bank of 

Itta Bena , Mississippi. 
RNA :E. | 

Enc. 


Receipt is acknowledged this 20th dav of September, 1929. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 


Now, July 29, 1930, the foregoing* Petition for Review 
with proof of service certified from the record as a true 
copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


FIRST NATIONAL BANK OF ITTA BENA VS. 


50 


36 United States Board of Tax Appeals. Lodged Jul. 

18, 1930. 

United States Board of Tax Appeals. Filed Jul. 23, 1930. 
United States Board of Tax Appeals. 

Docket No. 15018. 


First National Bank of Itta Ben a, Mississippi, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 


Stipulation with lies pert 


to Statement of E vide nee. 


It is stipulated and agreed by and between the parties 
hereto that the attached statement of the evidence is true 
and complete. 

FIRST NAT’L BANK OF ITTA 
BENA, MISSISSIPPI, 

Petitioner, 

Bv ROBT. N. ANDERSON, 

« * 

! Attorney. 


COMMISSIONER OF INTERNAL 
REVENUE, 

Respondent, 

By C. M. CHAREST, 

F 

General Counsel, Bureau of I eternal Revenue. 


37 Statement of the Evidence. 

(Before the United States Board of Tax Appeals, February 

21, 1929.) 

Case tried on pleadings, admissions of counsel, and min¬ 
utes of directors introduced as Petitioner’s Exhibit #1. 

At the hearing counsel for the respondent admitted the 
allegations of Par. 5(/>) of the petition (R. bottom p. 10) 
and thereupon the following occurred: 

“The Member: Now, based upon those pleadings you 
want the Board to redetermine that the Commissioner erred 
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in liis disallowance of the alleged tax of $3,485.52 and the al¬ 
leged bad debts of $19,080.19, do you not? That is your 
issue now, is it not? 

Mr. Anderson (Counsel for petitioner): :Yes, sir, that is 
right. (It. p. 1G.) 

| 

* * * * # | * * 

i 

Mr. Carnduff (Of counsel for respondent): The respond¬ 
ent, with reference to the bank stock taxes, takes the posi¬ 
tion heretofore taken bv the Board in a case which I will 
cite hereafter, that taxes on the stock of a National Bank 
are taxes, not of the bank, but upon the stbckholders; that 
where the Federal law restricts the taxation of a national 
bank to a tax upon its real estate, then the tax imposed by 
a state upon the capital stock of that bank is a tax upon the 
stockholders; and that, therefore, this tax which is admitted 
was paid, physically paid by the bank, was not the payment 
of the tax as an expense of the bank in any manner whatso¬ 
ever.” (R. p. 17.) : 

# * * * # * # 

38 “Mr. Carnduff: * * * On the second issue, we 

deny that this item of $19,090.19 was a bad debt 
ascertained to be worthless in the year 1920, and we deny 
that it was charged off as a bad debt.” (R. p. 18.) 

I 

* * # # # ; * * 

“The Member: All right, proceed with your proof. 

Mr. Anderson: Your Honor, I should like to introduce in 
evidence the original return of the First National Bank 
of Itta Bena, the return of income and profits taxes, for 
the calendar year 1920. 

The Member: What is that for the purpose of proving 
in your petition? What allegation in your petition is that 
directed to? 

Mr. Anderson: Your Honor, I wish to prove by this ex¬ 
hibit that the bad debt item of $19,080.19 ivas charged (R. 
p. 18) off.” j 

* * * # # j * * 

“The Member: * * * Do you object to the evidence? 

Mr. Carnduff: I do, for the reason that the statements 
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made in the return, that are material to this case, have 

been admitted in tlie answer and they are not at issue. 

“The Member: No; he is introducing it for the 

39 purpose of proving something that is not admitted, 

namely, the fact of the charge-offs. Now, do you 

object to it for that purpose? 

Mr. Oarnduff: I do not; no objection, for that purpose. 

I would ask leave of vour Honor to withdraw the return 

& 

and substitute a photostatic copy, if accepted. 

The Member: Do you admit it is relevant to any point? 
Mr. Oarnduff: I do not, no; I object.” 

******* 


“I object to the admission of the return, on the ground 
that the proof and evidence is irrelevant (R. p. 19), to the 
sufficiency of the return as proving the charge off of bad 
debts, and for the further reason that the issues with re¬ 
siled to the return have been admitted in the answer.” 
(R. p. 20.) 


******* 

“The Member: * * * I want to pass on this now. That 
the mere statement on the return of a deduction for bad 
debts is anvtliing to be taken as evidence of the fact that 
the debts were charged off during the taxable year, as re¬ 
quired by the Revenue Act ? 

Mr. Anderson: Yes, sir; evidence of that fact, or that 
the statement on the return constitutes the charge off 
within the meaning of the Revenue Act. 

The Member: Well, I will sustain the objection. I do 
not agree with that.” (R. p. 21.) 

******* 

40 “The Member: I am perfectly willing to believe 
that the act of charge off mav be evidenced in numer- 
ous ways, and it is not confined to one particular type of 
evidence, and is not confined to a particular kind of entry 
on a particular book. 1 am perfectly willing to believe that; 
and of course the Board decided, in the Charles A. Carlin 
appeal, that you could have such a thing as a mental charge 
off in a case where no books were kept by the individual. 
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Whether that is right or wrong, it has no application to 
this case.” (R. p. 22.) 

####*## 

i 

; 

4 ‘The Member: If you can connect this ireturn up with 
anything else, so that it will serve what you regard as the 
equivalent of a charge off under the statute, I will consider 
it then; but at the present time, standing hy itself, I will 
sustain the objection.” (R. p. 23.) 

And thereupon counsel for petitioner asked an excep¬ 
tion to the ruling excluding the evidence so offered, which 
exception was duly allowed and noted by the presiding 
member. 

Thereupon the minute book of the petitioner’s directors 
was introduced in evidence without objection. The minutes 
of the Director’s meeting of January 20, 1921 are as 
follows: 

“* * * As requested by your Examiners the follow¬ 

ing loans have been charged to profit and loss, Daniel Wil¬ 
son, W. H. Gillon, J. M. Johnston, totaling seven thousand 
and two hundred four dollars twenty eight cents.” (R. 
pp. 23-24.) 


41 And further to maintain the issues on its part 
joined, the petitioner offered in evidence the report 
of the Revenue Agent dated September 17,1925, whereupon 
the following occurred: l 

“Mr. Anderson: Your Honor, the petitioner offers in 
evidence the revenue agent’s report dated September 17, 
1925. ■ 

The Member: What is the purpose of this? 

Mr. Anderson: The purpose of this offer is to show the 
ascertainment of worthlessness of these bad debts. 

The Member: Is there any objection? | 

Mr. Carnduff: I will have to object to that, your Honor, 
for the reason that the fact that such revenue agent’s re¬ 
port was made is admitted in the pleadings; and that the 
report of the revenue agent is not competent evidence as 
to the decision of the Commissioner on this point. 

The Member: It is not introduced as evidence of the de- 


;> 
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cision of the Commissioner; it is introduced as evidence 
of the ascertainment of worthlessness. 

Mr. OarndulT: Then 1 have the further objection that 
it is irrelevant, as the report of a revenue agent is not 
(R. p. 27) the ascertainment of any fact, but it is his opin¬ 
ion and his conclusions. 

Mr. Anderson: Your Honor, this official of the govern¬ 
ment inspected the books and records of the bank, and com¬ 
municated with the bank’s officials, and his investigation 
is that—the result of his investigation is that these ac- 
counts were ascertained to be worthless, and so 
42 made his report. 

Mr. Carnduff: We admit that in the answer. 

The Member: Is that all you have got to say about it? 

Mr. Anderson: Yes, sir. 

The Member: Objection sustained.” (R. p. 28.) 


Then the following occurred: 

“The Member: * * * You have admitted that the 

revenue agent allowed the deduction on the basis that it 
represented tax accrued by the petitioner within the tax¬ 
able vear. imposed bv authoritv of the State of Missis- 
sipi, as alleged in paragraph 5(d). 

Mr. Carnduff: 5 (a). 

The Member: Now, if I understood vou correctly, you 
said, during the course of the trial, you had admitted pay¬ 
ment of this amount in the vear 1920, because vou under- 
stand that the revenue agent had found it. 

Mr. Carnduff: Yes, sir. 

The Member: The revenue agent found it represented 
taxes accrued by the petitioner within the taxable year, 
imposed by authority of the State of Mississippi. Is that 
not sufficient then to establish the fact that this amount 
was tax accrued or imposed by authority of the State of 
Mississippi?” (R. p. 39.) 


*• 


* 


* 


* 


“Mr. Carnduff: Well, all you have in evidence is that the 
revenue agent allowed a certain amount as tax. 

The Member: But you admit that the basis upon 
43 which (R. p. 40) the revenue agent allowed it was 
the correct basis, that is, that it represented the tax 
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accrued by Hie petitioner within the taxable year, imposed 
by authority of the State of Mississippi. 

Mr. Carnduff: I admit in my answer that the revenue 
agent so found.’’ (R. p. 41.) 

* * * * # ! # * 

{ 

At the close of the hearing the Member made the follow¬ 
ing statement: 

“The Member: I will dispose of this right now. The 
Board finds as a matter of fact that the taxpayer accrued 
within the taxable year 1920 $3,485.52 as 'the amount the 
payment of which il elected to make, pursuant to the stat¬ 
ute of Mississippi, cited in the petition, Seption 4273. 

The Board is unable to find whether the taxpayer bank 
kept its accounts and made its returns upon the basis of 
actual receipts and disbursements, or upon some other 
basis. 

The Board finds as a fact that the amoujnt of $19,080.19, 
during the year 1920, appeared upon its books as accounts 
receivable; that the amount was not charged off in 1920; 
that the amount was not ascertained to be worthless in 
(R. p. 51) 1920, and that finding is based upon the insuffi¬ 
ciency of the evidence to prove that it was ascertained to be 
worthless. i 


* 


* 


* 


* 




* 


“From the facts found, the Board concludes, as a matter 
of law, that the amount of $3,485.52 is not deductible in the 
year 1920, and in support of its conclusion of law in the 
respect the Board is of opinion that such amount repre¬ 
sents “a state tax upon the shareholders and not a 
44 tax upon the bank. The Board concludes as a mat¬ 
ter of law, that the amount of $19,080.19 is not de¬ 
ductible in the year 1920 as a debt ascertained to be 
worthless and charged off' within the taxable year. 

And upon these findings of fact and conclusions of law, 
judgment will be entered for the respondent, and the pe¬ 
titioner may have his exception.” (R. p.! 52.) 

i 

Because it is stipulated by counsel for both parties that 
the foregoing is a correct statement of tljie evidence, it is 
approved. 

(Signed) JOHN M. STERNHAGEN, 

Member TJ. S. B. T. A. 


i 


! 

I 


7/23/30. 
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Now, July 29, 1930, the foregoing Statement of Evidence 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. 1). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

45 United States Board of Tax Appeals. Filed Mar. 20, 

1930. 

United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Bena, Mississippi, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Notice to Clerk to Prepare Record and Transmit to Court 

of Appeals. 

To the Clerk of the Board of Tax Appeals: 

In accordance with paragraph 4 of Rule XXX of the 
Court of Appeals of the District of Columbia please pre¬ 
pare a transcript,iduly certified as correct, of the following 
documents and transmit the same on or before May 20, 1930, 
to the Clerk of the said Court of Appeals: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board: 

(a) Amended petition filed Dec. 10, 1928. 

(h) Answer of respondent filed Jan. 9, 1929. 

3. (a) Memorandum opinion entered Feb. 28, 1929. 

(b) Motion for redetermination filed March 8, 1929. 

(c) Motion for rehearing filed March 15, 1929. 

(d) Objection to granting of motion for redetermination 
filed March 22,1929. 

( e ) Order denving motion for rehearing entered March 
23,1929. 

46 (/) Judgment entered April 11, 1929. 

4. Petition for Review and Notice to Opposing 
Counsel, together with his acknowledgment thereof. 

5. Statement of evidence now in preparation. 
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6. Stipulation under Paragraph (d), Sec. l|002 of the Rev¬ 
enue Act of 1926, that the review shall he by the Court of 
Appeals of the District of Columbia. 

7. Orders of Board enlarging time for preparation of evi¬ 
dence and transmission and deliverv of documents. 

ROBT. N. ANDERSON,l 
Attorney for Petitioner, 

Mimsey building, 
Washington, D. C. 

HUMPHREYS & GWINN, 

Of Counsel. 

Now, July 29, 1930, the foregoing Praecipe certified from 
the record as a true copy. 

[Seal II. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S . Board of Tax Appeals. 

47 United States Board of Tax Appeals. 

Docket No. 15018. j 

First National Bank of Itta Ben a, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers Sur petition for 
review of the above entitled proceeding in tlije Court of Ap¬ 
peals of the District of Columbia be and it is hereby ex¬ 
tended to December 19,1929. 

(Signed) LOGAN MORRIS, 

Member. 

Dated, Washington, D. C., November 15, 1&29. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk. 

A true copv. Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeal's. 
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48 United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Ben a, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and it is hereby ex¬ 
tended to January 20, 1930. 

(Signed) ‘ LOGAN MORRIS, 

Member. 

Dated, Washington, D. C., December 19, 1929. 

[Seal L T . S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

A true copy. Teste. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

49 United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Ben a, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition for 
review of the above entitled proceeding in the Court of Ap- 


COMMISSIONER OF INTERNAL REVENUE. 


39 


peals of the District of Columbia be and 
tended to March 20, 1930. 

(Signed) LOGAN 


it is hereby ex- 
M ORRIS, 

Member. 


Dated, Washington, D. C., January 20, 1930. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

j Clerk. 

A true copv. Teste. 

B. I). GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

50 United States Board of Tax Appeals. 

Docket No. 15018. 

i 

First National Bank of Itta Ben a, Mississippi, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Order Enlarging Time. 


Upon motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
for transmission and delivery of the record; sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and ft is hereby ex¬ 
tended to Mav 20, 1930. j 

(Signed) LOGAN MORRIS, 

j Member. 

Dated, Washington, D. C., March 20, 1930. 

[Seal V. S. Board of Tax Appeals.] ! 

B. D. GAMBLE, 

Clerk. 

! 

A true ccpv. Teste. 

B. I). GAMBLE, j 

Clerk U. S. Board of Tax Appeals. 
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1 United States Board of Tax Appeals. 

Docket No. 15018. 

First Xat'l Bank of Itta Ben a, Mississippi, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, and consent of 
counsel for the respondent, it is 

Ordered that the time for preparation of the evidence and 
transmission and delivery of the record sur petition for 
review of the above entitled proceeding in the Court of Ap¬ 
peals for the District of Columbia be and it is hereby ex¬ 
tended to July 19, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated, Washington, D. C., May 20, 1930. jd. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk. 


A true copv. 

B. 1). GAMBLE, 

Clk, 


52 United States Board of Tax Appeals. 

Docket No. 15018. 

First National Bank of Itta Ben a, Mississippi, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

Upon motion of counsel for the petitioner, it is 
Ordered that the time for preparation of the evidence and 
for transmission and delivery of the record sur petition for 
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review of the above entitled proceeding in the Court of Ap¬ 
peals of the District of Columbia be and It is hereby ex¬ 
tended to August 20, 1930. 

(Signed) LOGAN MORRIS, 

Member. 


Dated, Washington, D. C., July 19, 1930. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

A true copy. Teste. 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 5277. 
First National Bank of Itta Bena, Mississippi, appellant, 
vs. The Commissioner of Internal Revenue. Court of Ap¬ 
peals, District of Columbia. Filed Aug. 20, 1930. Henry 
W. Hodges, Clerk. j 
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IN THE 


Court of Appeals, District of Columbia. 

April Term, 1930. 


No. 5277. 


First National Bank of Itta Bena, Mississippi, 

Appellant , 

The Commissioner of Internal Revenue. 

_ i 

i 

j 

Appeal from the Board of Tax Appeals. 


BRIEF FOR THE APPELLANT. 


Statement of the Case. 

This appeal is from a decision of the United States 
Board of Tax Appeals entered on April 11, 1929, deter¬ 
mining a deficiency in income and profits taxes against 
the appellant in the amount of $6,134.31 for the year 
1920 (R. 23). ! 

This case is before this Court on a petition for review 
filed September 21, 1929 (R. 25-28), pursuant to the 
Revenue Act of 1926, C. 37, Sec. 1002, 44 Stat. 110, 
26 U. S. C. A. 1225 (R. 24). 

In its income and profits tax return for the calendar 
year 1920, the appellant pursuant to the authority of 
Sec. 234(a) of the Revenue Act of 1918, sought to de¬ 
duct from its gross income among others, the following 
items (R. 4): 
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1. The sum of $3,485.52 representing a tax imposed 
by the authority of the State of Mississippi, paid and 
accrued by the petitioner within the taxable year pursu¬ 
ant to the provisions of Section 4273 of the Code of the 
State of Mississippi of 1906, as amended by an Act ap¬ 
proved March 19, 1920. 

2. The sum of $19,080.19 representing debts ascer¬ 
tained to be worthless and charged off within the taxable 
year. 

These deductions w^ere disallowed by the appellee 
and the Board, and hence this appeal. 

The Board’s findings of fact are commingled with its 
opinion and appear in its oral statement made at the 
close of the trial (R. 35) and in its memorandum of Feb¬ 
ruary 28, 1929 (R. 17). 

As far as these findings concern the first or tax item 
they are substantially correct, although they are not 
broad enough to include certain admissions made by the 
appellee. On the basis of these findings and admissions, 
the Board should have concluded as a matter of law 
that the Bank was entitled to the deduction contended 
for. 

On the second item, the finding of the Board “that 
such debts were not ascertained to be worthless and 
charged off during the taxable year” (R. 18), is incorrect 
and not supported by any evidence. 

The Board refused to receive in evidence the appell¬ 
ant’s original income and profits tax return for the year 
in question which w*as offered by the attorney for the 
Bank (R. 31). 

This return, the unimpeached evidence introduced 
by the appellant, and the facts admitted by the ap¬ 
pellee, established conclusively that such debts were 
ascertained to be worthless and charged off during the 
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taxable year within the meaning of Sec. 234(a) (o') of the 
Revenue Act of 1918. That being the case, the Board 
should have concluded as a matter of law that the ap¬ 
pellant was entitled to a deduction from its gross income 
of this item. 

Assignment of Errors. 

1. The Board erred in holding and deciding that the 
sum of 83,485.52 was not deductible from the peti¬ 
tioner’s gross income for the calendar year 1920 as a 
tax paid by the petitioner within the said year imposed 
by the authority of the State of Mississippi. 

2. The Board erred in refusing to receive the income 
tax return of the petitioner for the year 1920 which was 
offered in evidence by the attorney for the petitioner. 

3. The Board erred in holding and deciding that the 
debts owing to the petitioner in the amount of 819,080.19 
were not ascertained to be worthless and charged off 
during the calendar year 1920. 

4. The Board erred in failing and refusing to grant 
the petitioner’s motion for a rehearing. 

5. The Board erred in failing to report in writing all 
of its findings of fact and in commingling and copfusing 
the facts which it reported in writing with its memo¬ 
randum opinion. 

6. The Board erred in ordering and deciding upon 
redetermination, that there was a deficiency fbr the 
calendar year 1920 in the amount of 86,134.31. 

j 

Argument. 

i 

j 

1. The Board erred in holding and deciding that the 
sum of S3,485.5 2 was not deductible from the petitioner's 
gross income for the calendar year 1920 as a tax paid by 
the petitioner within the said year imposed by the authority 
of the State of Mississippi. 
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Pursuant to the provisions of Sec. 234(a) (3) of the 
Revenue Act of 1918, the appellant deducted on its in¬ 
come and profits tax return for the year 1920 (R. 5), 
the sum of $3,485.52 representing a tax imposed by the 
authority of the State of Mississippi, and paid by it 
within the taxable year pursuant to the provisions of 
Section 4273 of the Code of the State of Mississippi of 
1906, as amended by an Act approved March 19, 1920. 
This tax was measured by the value of the appellant’s 
shares of capital stock and surplus. 

Under this section of the Mississippi Code, as 
amended, the appellant was given the option of paying 
the tax out of its individual profit account, or of charg¬ 
ing the same to its expense account, or to the account 
of its shareholders in proportion to their ownership 
(R. 7). 

The Board found as a fact that the appellant elected 
to pay, as it had a right to do, rather than charge to the 
account of its shareholders in proportion to their owner¬ 
ship, the tax of 83,485.52. The exact finding follows: 

“ * * * that the taxpayer accrued within the 
taxable year 1920 83,485.52 as the amount the 
payment of which it elected to make, pursuant to 
the Statute of Mississippi, cited in the petition, 
Sec. 4273.” (R. 35.) 

And again— 

“ * * * the Division found as a fact that $3,485.52 
had been paid by the petitioner * * *.” (R. 18.) 

In Ferguson v. Fidelity Union Trust Co., 24 F. (2d) 
520, the Circuit Court of Appeals for the Third Circuit 
had occasion to construe a similar Bank Taxing Act. 
The Court said: 


5 


“* * * Seemingly the state did not card against 
whom the taxes were assessed—whether: against 
one holding the shares or against one issuing 
them—just so long as it got the taxes; and it made 
their collection certain by requiring the bank to 
pay them, however assessed. Then, quite natur¬ 
ally, the law provides first that the taxes on the 
shares shall be assessed against the shareholders; 
next, it provides that they shall be assessed against 
the bank itself if it should so desire, having first 
indicated its choice in the way prescribed. That 
is what the bank did in this instance. Then, and 
for the first time, the taxing authorities came into 
action and assessed the taxes on the shares against 
the bank. When the bank thus acted and the 
assessment was thus made, the obligation to pay 
the taxes w&s that of the bank with no recourse 
to the shareholders for repayment, which is the 
thing that distinguishes this case under the New 
Jersey Act from cases under other state acts where 
there is in substance the provisions of section 7 
but not the provisions of section 8.” 

au 

•T* •T* *T* *T* *T* 

“In this case, however, the plaintiff bank, acting 
under authority of the New Jersey Act, elected to 
become the taxable, undertook to pay the taxes 
itself without any right over against its share¬ 
holders, thereby relieved itself of payment of all 
other state, county and local taxes on all personal 
property it held or owned and made its property 
liable for payment. This, we think, was an under¬ 
taking by the bank to pay the taxes for itself, not 
for its shareholders, and thereby the first, sole and 
ultimate obligation to pay the taxes on its shares, 
when assessed, was that of the bank. And this is 
peculiarly true in view of the fact that nowhere in 
the statute is there provision for collecting taxes 
from shareholders personally on default of pay¬ 
ment by the bank. * * *” j 

While the procedure in Mississippi for making the 


6 


election was not so elaborate, the appellant’s election 
in the case at bar to pay the tax was none the less real 
and binding, and the Board found this election has been 
made (R. 25). The provisions of the Statute authorized 
the appellant to accept the tax liability as its own, and 
this it did. 

On September 12, 1925, Internal Revenue Agent 
J. F. Devine made a re-examination of the appellant’s 
books and records and in his report allowed as a deduc¬ 
tion from gross income the item of $3,485.52 (less the 
sum of $290.46) on the basis that it represented a tax 
accrued by the petitioner within the taxable year 
imposed by the authority of the State of Mississippi 
(R. 6 and 16). 

At the hearing counsel for the appellee admitted that 
the basis upon which the agent allowed the deduction 
was correct. The admission occurred in the following 
manner: 

“The Member: * * * You have admitted that 
the revenue agent allowed the deduction on the basis 
that it represented tax accrued by the petitioner 
within the taxable year, imposed by authority 
of the State of Mississippi, as alleged in paragraph 
5(d). 

“Mr. Carnduff 5(a): 

“The Member: Now, if I understood you 
correctly, you said, during the course of the trial, 
you had admitted payment of this amount in the 
year 1920, because you understand that the revenue 
agent had found it. 

“ Mr. Carnduff: Yes, sir. 

“The Member: The revenue agent found it 
represented taxes accrued by the petitioner within 
the taxable year imposed by authority of the 
State of Mississippi. Is that not sufficient then to 
establish the fact that this amount was tax ac- 


crued or imposed by authority of the! State of 
Mississippi? 

* * * sfc * * ; * 

“Mr. Carnduff: Well, all you have in evidence 
is that the revenue agent allowed a certain amount 
as tax. 

“The Member: But you admit that the basis 
upon which the Revenue Agent allowed it was the 
correct basis, that is, that it represented the tax 
accrued by the petitioner within the taxable year, 
imposed by authority of the State of Mississippi. 

“Mr. Carnduff: I admit in my answer!that the 
revenue agent so found.” (R. 34.) 


Upon the basis of this admission by counsel together 
with the facts found, the Board should have entered 
judgment for the appellant bank on this issue. Every 
requirement of the Statute had been met—a tax “paid 
or accrued within the taxable year imposed * * * by 
the authority of any state.” j 

In connection with its finding of fact on this issue the 
Board stated: j 

I 

“The Board is unable to find whether jthe tax¬ 
payer bank kept its accounts and made its returns 
upon the basis of actual receipts and disburse¬ 
ments, or upon some other basis.” (R. $5.) 

i 

This statement by the Board is rather surprising, 
especially when it refused to receive in evidence the 
appellant’s original income and profits tax return for 
1920 (R. 31-33), an error hereinafter to be dealt with. 
But the inability of the Board to find on this point is 
unimportant, since the Board had already found that 
the tax in question was both “paid” and “accrued” 
in 1920, that is, it makes no difference whether the bank 
was on the “cash receipts and disbursement basis,” or 
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the “accrual basis.” For instance, if the appellant 
was on a “cash receipts and disbursement” basis, the 
fact that the tax was “paid” in 1920, would entitle the 
bank to the deduction. On the other hand, if the 
appellant was on the “accrual” basis, the fact that 
the tax was “accrued” in 1920 would satisfy the require¬ 
ments of that basis. 

Returning to Section 4273 of the Mississippi Code of 
1906, as amended, it is to be noted that the shares of 
State banks are taxed to the banks, as distinguished 
from their shareholders, whereas in the case of National 
banks the shares are assessed upon and collected from 
the shareholders in the absence of an election by the 
banks itself to pay the tax. The terms of this section 
do not appear to conform to the provisions of Rev. 
Stats. Sec. 5219 (12 U. S. C. A. Sec. 548), which reads 
as follows: 


“* * * In the case of a tax on said shares the 

tax imposed shall not be at a greater rate than is 

assessed upon other moneyed capital in the hands 

of individual citizens of such State coming into 

competition with the business of National banks. 
* * * 


The failure of Section 4273, as amended, to tax the 
shares of the State bank to their shareholders results 
in a substantial discrimination in favor of those share¬ 
holders as against the shareholders of National banks. 
This discrimination is in plain violation of the terms of 
Sec. 5219, supra. 

The Supreme Court of the United States in Montana 
National Bank of Billings v. Yellowstone County , Mont, 
et al , 276 U. S. 499; 48 S. Ct. 331, had occasion to con¬ 
sider a similar situation in the Statutes of Montana. 
The Court said: 
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i 

i 


i 

“The taxing officials, conforming to this con¬ 
struction of the state law, as they were boupd to do, 
while they assessed, levied and collected the tax 
now under review, laid no tax whatever upon 
shares of state banking corporations, although, 
as the record shows, these shares had a very large 
taxable value over and above the value of the 
taxable property of the banks, due to the owner¬ 
ship by the banks of tax-exempt federal sepurities. 
That this resulted in a substantial discrimination 
against plaintiff in error within the meaning of the 
restriction contained in section 5219 does not 
admit of doubt. Van Allen v. Assessors, 3 Wall. 
573, 581, 18 L. Ed. 229; Mercantile Bank v. New 
York, 121 U. S. 138, 148, 152, 7 S. Ct. 826, 30 L. 
Ed. 895; Owensboro National Bank v. Owensboro, 
173 U. S. 664, 677, 19 S. Ct. 537, 43 L. Ed. 850.” 

It having been demonstrated that Sec. 4273 of the 
Mississippi Code, as amended, does not conform to the 
provisions of Rev. Stats. Sec. 5219, it follows that any 
assessment made by reason thereof is unauthorized and 
invalid. Bank of California v. Richardson, 248 U. S. 
476, 483, 39 S. Ct. 165, 63 L. Ed. 372. j 

In E. L. Bruce Co., 19 B. T. A. 777, the tax paid by 
the petitioner to the State of Arkansas was declared 
unconstitutional. In holding that this ite!m was 

i 

nevertheless deductible from the petitioner’s gross 
income in the year in which paid, the Board said: 

“But while we are of the opinion that the amount 
of $13,750 may not be deducted as a tax in any 
year, we are of the opinion that its payment con¬ 
stituted a loss sustained in 1923, which is deductible 
under the provisions of section 234 (a) (4) of the 
Revenue Act of 1921, which permits a corporation 
to deduct 1 Losses sustained during the taxable 
year and not compensated for by insurance or 
otherwise,’ or an ordinary and necessary expense 

i 
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deductible under section 234 (a) (1) of the same 
act.* * *” 

“* * * Certainly, from a practical, if not the 
strictest legal, standpoint (which was stated by the 

Supreme Court in Lucas v. American Code Co.,- 

U. S.- (Feb. 24, 1930), as the test in deter¬ 

mining when a loss is deductible), this petitioner 
sustained a loss or paid a necessary expense in 
1923 when it paid 813,750 on account of an illegal 
exaction of what was then denominated taxes 
which it had no legal right to have returned to it 
and which has not been shown either to have been 
refunded or to have more than the merest possi- 
bilitv of ever being refunded. 

“In view of the foregoing and when the entire 
circumstances of the payment are considered, we 
are of the opinion that the petitioner is entitled to 
the deduction claimed of $13,750.” 

Viewed either as a valid tax imposed, by reason of its 
election, upon the appellant bank by the State of Mis¬ 
sissippi, or as an invalid tax in that the law levying it 
fails to conform to the provisions of Rev. Stats. 5219, 
the appellant is clearly entitled to deduct the amount 
thereof from gross income for the calendar year 1920, 
and it respectfully prays that the Board be reversed 
on this point. 

2. The Board erred in refusing to receive the original 
income tax return of the petitioner f or the year 1920 which 
was offered in evidence by the attorney for the petitioner. 

The failure of the Board to receive the original 
income and profits tax return of the appellant bank in 
evidence (R. 31-33), is so glaring an error it hardly 
needs comment. The return of the Bank forms the 
very basis for the entire controversy. The Commis¬ 
sioners deficiency letter of February 11, 1926, refers to 
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and is based upon this return (R. 11). It is hard to 
conceive any evidence more relevant, material or com¬ 
petent in litigation over an additional tax, than the 
original return upon which that additional tax has been 
predicated. Because certain facts with reference to 
that return have been admitted in the answer of the 
appellee, does not warrant the exclusion of the document 
itself. 

As far as can be ascertained by us the right of a tax¬ 
payer to introduce in evidence either the original or a 
certified copy of his Federal income tax return has 
never been questioned in any other case. 

In Carnill v. Lederer , 298 Fed. 462, a suit by an 
individual to recover an erroneous additional income 
tax for 1916, the return of the corporation in which he 
owned stock was admitted in evidence. The Court 
said on page 465 of the report: 

“The thirteenth reason is based upon the ad¬ 
mission under objection of the oil Company’s 
income tax returns for 1912 and 1913. These 
were clearly evidential, to show’ the estimates of 
value placed upon its property by the Company’s 
officers.” 

By refusing to receive the appellant’s return, the 
Board committed a reversible error. 

3. The Board erred in holding and deciding that the 
debts owing to the petitioner in the amount of $19,080.19 
were not ascertained to be worthless and charged off during 
the calendar year 1920. 

Sec. 234 (a) (5) of the Revenue Act of 1918 permitted 
the appellant to deduct from its gross incopie for the 
year 1920, debts ascertained to be worthless and charged 
off within the taxable year. 
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Pursuant to this authority the appellant deducted on 
its income and profits tax return for this year, the sum 
of $19,080.19 representing such debts. Itemized they 
were the following described notes: 


(a) Vaughan & Hammett. $4,860.06 

Vaughan & Hammett. 7,019.85 

(b) W. H. Gillon. 5,350.28 

(c) Daniel Wilson. 1,075.00 

(d) J. M. Johnston. 775.00 


' $19,080.19 (R. 5.) 

In the face of the appellee's admission of record and 
the uncontroverted evidence introduced by the appel¬ 
lant to the contrary, the Board found as a fact (R. 35): 

1. That the amount of $19,080.19 during the year 
1920, appeared upon its books as accounts receivable: 

2. That the amount was not charged off and was not 
ascertained to be worthless in 1920. 

There is no evidence in the record to support either of 
these two findings. 

On the other hand, the admissions of the appellee 
and the unimpeached evidence of the appellant estab¬ 
lish conclusively that the above debts to the extent of 
$18,005.19 were ascertained to be worthless and were 
charged off within the taxable year 1920. 

In his answer, the Commissioner admits the following 
facts: 


“That on September 12, 1925, Internal Revenue 
Agent J. F. Devine, made a re-examination of the 
petitioner's books and records and in his report 
proposed an additional tax of $127.34 instead of 
$4,479.42 as proposed in the preceding report; that 
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Revenue Agent Devine in computing the proposed 
additional tax of $127.34 allowed as a deduction 
from gross income $18,005.19 of the aforesaid item 
of $19,080.19 on the basis that the said sum of 
$18,005.19 represented debts ascertained to be 
worthless and charged off within the taxable 
year * * (R. 6 and 16.) 

The Revenue Agent was the only official of the Gov¬ 
ernment that actually inspected the books and records 
of the Bank, and who talked to its officers. He, above 
every one else connected wdth the Government, was in a 
position to say wdiat those books and records revealed. 
He reported, and the appellee admits that he reported, 
that they showed that the debt items to the! extent of 
$18,005.19 had been charged off by the appellant 
within the taxable year. The appellee offered no evi¬ 
dence to the contrary, and the finding by the agent 
stands unimpeached. I 

In 1920, Federal Bank Examiners scrutinized certain 
of the debt items in question and instructed the Bank 
to charge them off. To show that these instructions 
had been carried out, the Directors of the Bank at their 
first meeting in January, 1921, inserted in tfie minutes 
of that meeting the following (R. 33): 

“* * * As requested by your Examiners the 
following loans have been charged to profit and 
loss, Daniel Wilson, W. H. Gillon, J. M. Johnston, 
totaling seven thousand and two hundred four 
dollars twenty eight cents. 7 ’ 

To further strengthen the finding of the! Revenue 
Agent that the debt items to the extent of 818,005.19 
were charged off within the taxable year, the appellant 
introduced in evidence this minute book (Rj 33). 

The appellee also admits thru his answer: j 
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“That as set forth in the Report of Revenue 
Agent Devine the notes referred to in paragraph 
5 (b) above were absolutely unsecured with the 
exception of the Group (a) notes executed by 
Vaughan & Hammett which were secured by a 
fourth mortgage on about 470 acres of cotton land 
and a deed of trust on a growing crop of cotton and 
some personal property; that on the foreclosure of 
the aforesaid deed of trust on October 26, 1920, 
the petitioner received thirteen mules and some 
cotton: that these mules and cotton were converted 
into cash and a part of the proceeds thereof used to 
liquidate a note of Vaughan A Hammett for S3,000 
due October 15, 1920, which note was also secured 
by the said deed of trust and fourth mortgage and 
which bore an earlier date than the other notes 
listed in Group (a) of paragraph 5 (b) above: that 
the balance of said proceeds, namely, $288.20 was 
used to reduce the second note in Group (a) of 
paragraph 5 (b) for $7,308.05 to 87,019.85; that 
the value of cotton land dropped rapidly in 1920, 
and the parties holding the first mortgage on the 
land referred to above were the only ones realizing 
anything from the land.” (R. 9 and 16.) 

“That as set forth in the report of Revenue 
Agent Devine nothing has been paid on the said 
notes except as indicated above up to the present 
time.” (R. 9 and 16.) 

Certainly these admissions establish the worthless¬ 
ness of these debts beyond a reasonable doubt. 

In connection with the admissions in the answer as to 
ascertainment by the Bank during the taxable year of 
the worthlessness of the debts in question, the following 
occurred at the hearing (R. 34): 

“Mr. Anderson: Your Honor, this official of 
the Government inspected the books and records 
of the bank, and communicated with the bank’s 
officials, and his investigation is that—the result 
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of his investigation is that these accounts were 
ascertained to be worthless, and so made his report. 


“Mr. Carnduff: We admit that in the 


answer. 


It is of course impossible for the Commissioner of 
Internal Revenue to personally inspect the books and 
records of every taxpayer. He must of necessity rely 
upon the reports of his agents. In the case at bar the 
Commissioner has offered absolutely no evidence to 
contradict or impeach the finding of Agent Devine that 
the debts in question to the extent of 818,005.19 were 
ascertained to be worthless and charged off Within the 
taxable year 1920. 

The error on the part of the Board in not; receiving 
the original income and profits tax return of the appel¬ 
lant for the calendar year 1920 has been pointed out. 
This return, under oath, was filed with the Commis¬ 
sioner on or about March 15, 1921, and listed the 
debts in question as “Debts ascertained to be;worthless 
and charged off within the taxable period.” j 

Finally, the appellee admits “that as set forth in the 
report of Revenue Agent Devine, heavy losses were 
sustained by planters in the South on account of the 
drop in the price of cotton in 1920; that these losses 
resulted in the financial embarrassment of many 
Southern banks, including the petitioner.” (R. 8 and 
16.) | 

(Note—A typographical error occurs on page eight of 
the record, five lines from the bottom of the page— 
This line of the petition read: “(j) That as! set forth 
in the report of Revenue Agent.”) 

The financial difficulties in the South in the fall of 

i 

1920 are matters of common knowledge. The! appellant 
bank was no exception. If it had charged off all of its 
accounts with planters which were worthiest it w’ould 
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have been compelled to close its doors. Instead it 
chose to charge off only SI8,005.19 of them and continue 
the struggle. But even in the face of his admission that 
the appellant was financially embarrassed, the Com¬ 
missioner seeks to attribute to it a net income of 
830,337.76 by disallowing as a deduction from gross 
income debts which clearly appear from the record to 
have been worthless and charged off. Such a dis¬ 
allowance is contrary to the provisions of Sec. 234 (a) 
(5) of the Revenue Act of 1918, and in result taxes a 
fictitious net income. 

4. The Board erred in failing to report in writing all 
of its findings of fact and in commingling and conf using 
the facts which it reported in writing with its memorandum 
opinion . 

Sec. 601 of the Revenue Act of 192S, 45 Stat. pp. 871 
872 (26 U. S. C. A. Secs. 1217-1219), provides in part 
as follows: 

^ ^ ^ ^ 

(b) It shall be the duty of the Board and of each 
division to include in its report upon any proceed¬ 
ing its findings of fact or opinion or memorandum 
opinion. The Board shall report in writing ail its 
findings of fact , opinions and memorandum opin¬ 
ions.” (Italics ours.) 

By comparing pages 18 and 35 of the Record, it 
readily appears that the Board violated the terms of 
this section of the law. Important facts appearing in 
the oral findings of fact by the Board (R. 35) have been 
omitted in the written report. (R. 18.) 

In addition, the Board in its written report has com¬ 
mingled its findings of fact with its memorandum opin¬ 
ion. This is contrary to the rule laid down in Kendrick 
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Coal & Dock Co. v. Commissioner of Internal Revenue, 
29 F. (2d) 559. There the Circuit Court of Appeals 
for the Eighth Circuit said (p. 564): 

i 

i 

“* * * Resort may not be had to the opinion to 
eke out the findings of fact.” 


Having ignored the plain mandate of Sec. 601 of the 
Revenue Act of 1928, and having failed to follow the 
long established rule of Kendrick Coal & Dock Co., 
supra, it is apparent the Board committed a reversible 
error thereby. j 

j 

Conclusion. 


It is respectfully submitted that the Board of Tax 
Appeals erred in failing and refusing to grant the 
appellant’s motion for a rehearing, and in ordering and 
deciding upon redetermination, that there was a 
deficiency for the calendar year 1920 in the amount of 
86,134.31. 

It is also respectfully submitted that the 
and orders of the Board of Tax Appeals fehould be 
reversed, and the case be remanded with direction 
to enter “ No deficiency ” against the appellant. 


judgment 


Humphreys & Gwinn, 
Of Counsel. 


Robt. N. Axperson, 
Attorney for the Appellant. 
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In the United States Court of Appeals 
of the District of Columbia 


No. 5277 

! 

First National Bank of Itta Bena, Mississippi, 

appellant 

v. j 

The Commissioner of Internal Revenue 


i 

APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION j 

j 

The only previous opinion in this case is a memo¬ 
randum opinion of the Board of Tax Appeals (R. 
17-18) which is reported in 15 B. T. A. 1453. The 
presiding Member announced orally findings of 

i 

fact and conclusions of law. (R. 35.) 

JURISDICTION 

This case involves income and profits taxes for 
the calendar year 1920 in the amount of $6,134.31. 
The appeal is taken from, an order of redetermina- 
tion (R. 23) of the Board of Tax Appeals entered 

(i) ! 
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April 11,1929, and is brought to this court by peti¬ 
tion for review filed September 21,1929, in accord¬ 
ance with stipulation (R. 24-25) pursuant to the 
Revenue Act of 1926, c. 27, 44 Stat. 9,109-110, Sec¬ 
tions 1001-1003. 

QUESTIONS PRESENTED 

1. Was the sum of $3,485.52 paid in 1920 by the 
appellant to the State of Mississippi a tax against 
the appellant or a tax against appellant’s share¬ 
holders ? 

2. Was the sum of $19,080.19, claimed by the 
appellant as an allowable deduction from its gross 
income in 1920 a debt ascertained by the appellant 
in 1920 to be worthless and by it charged off in that 
year ? 


STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

***** 

(3) Taxes paid or accrued within the tax¬ 
able year imposed * * * (c) by the au¬ 
thority of any State or Territory, * * *. 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise. 

(5) Debts ascertained to be worthless and 
charged off within the taxable year. 
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Regulations 45 (promulgated January 28,1921) : 

Art. 566. Tax on bank stock. — Banks pay¬ 
ing taxes assessed against their stockholders 
on account of their ownership of the shares 
of stock issued by such banks can not deduct 
the amount of taxes so paid. The shares of 
stock being the property of the stockholders, 
to the extent that the taxes assessed on the 
value of the shares of stock are property 
taxes, the holders are primarily liable for 
their payment. As Federal statutes pro¬ 
hibit States from imposing any i tax upon 
national banks except upon the value of their 
real estate, in cases where States levy a tax 
on the stock of such banks and make it the 
duty of the banks to pay such tax for the 
stockholders it is clear that such payments 
are not deductible from the gross income of 
such banks. This rule applies also in the 
case of corporations other than banks, upon 
the values of whose stock taxes are assessed 
to the stockholders. Such payments by 
banks or other corporations are regarded as 
in the nature of additional dividends and 
must be included by the stockholder in his 
dividends received, but he may deduct from. 

I 

gross income the taxes so paid in his 
behalf. * * * I 

I 

STATEMENT OF THE FACTS 

The petitioner is a corporation organized under 
the laws of the United States, and its principal of¬ 
fice is at Itta Bena, Mississippi. (R. 4.) On or 
about March 15,1921, the petitioner filed its income 


4 


tax return for the calendar year 1920, on which re¬ 
turn it appeared that taxable net income had been 
computed by deducting from gross income, among 
other items, two certain items which alone are here 
in question. One of these items was the sum of 
$19,080.19, claimed by the petitioner to be deducti¬ 
ble as representing bad debts, and the other, in the 
amount of $3,485.52, was claimed to be deductible 
as a tax assessed against the petitioner by the State 
of Mississippi. (R. 5.) The Commissioner of In¬ 
ternal Revenue disallowed both deductions and so 
advised the petitioner under date of February 11, 
1926. (R. 10-15.) The Commissioner’s decision 

was appealed to the Board of Tax Appeals (R. 4) 
and, on February 21, 1929, the appeal came on for 
hearing and was heard on the pleadings, admissions 
of counsel for the parties, and the minutes of peti¬ 
tioner’s directors (R. 30). At the close of the hear¬ 
ing, the presiding Member of the Board rendered 
an oral finding of fact and conclusions of law. The 
Member found as a fact that the petitioner accrued 
within the taxable year 1920 $3,485.52 as the amount 
the payment of which it elected to make pursuant 
to the statute of the State of Mississippi (R. 35), 
and concluded, as a matter of law, that this item 
was a State tax upon the petitioner’s shareholders, 
and not a tax upon the petitioner; that therefore the 
item was not deductible from petitioner’s gross in¬ 
come for the year 1920 (R. 35). 

The Board also found as a fact that it was unable 
to determine from the evidence whether the tax- 



payer’s books were kept and its returns made upon 
the basis of actual receipts and disbursements, or 
upon some other basis. (It. 35.) It further found 
as a fact that the sum of $19,080.19 appeared upon 
the books of the taxpayer during the year 1920 as 
accounts receivable; that the amount was not 
charged off in 1920; that it was not ascertained to 
be worthless in that year; and such finding was 
based upon the insufficiency of the evidence. (R. 
35.) The Board concluded as a matter of law that 
this amount was not deductible in the year 1920 as 


a debt ascertained to be worthless and Charged off 
within the taxable year. (R. 35.) j 

Upon these findings of fact and conclusions of 
law judgment and order of redetermination sus¬ 
taining the Commissioner of Internal Revenue was 
entered by the Board on April 11,1929 (R. 23, 24), 
and thereafter petition for review was filed (R. 25). 

SUMMARY OF ARGUMENT 


The tax imposed by the State of Mississippi pur¬ 
suant to the Act of 1920 amending Section 4273 of 
the Code of that state is not a tax upon national 
banks domiciled within the state. By express 
terms the amendment imposes a tax upon the share¬ 
holders of such banks, not upon the banks, and pay¬ 
ment of the tax to the state by a bank as the agent 
of its shareholders does not make the tax; a tax upon 
the bank, even though the bank be not reimbursed 
by the shareholders. Bank v. Oxford, 70 Miss. 504, 


514; First Nat . Bank of Jackson, Miss. 


v. M’Neel 





(C. C. A., 5th), 238 Fed. 559, 560; First Natl. Bank 
v. Adams, 258 U. S. 362, 364-365. No state may 
lawfully impose any tax upon a national bank with 
respect to any of its property other than real estate 
as such banks are federal agencies, over which the 
several states have no authority except that granted 
permissively by Congress, as to which permissive 
authoritv Section 5219, Revised Statutes of the 
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United States, prescribes the full measure. Any 
provisions of state law to the contrary are invalid. 
McCulloch v. Maryland 4 Wheat. 316; Osborn v. 
Bank of the United States, 9 Wheat. 738; Davis v. 
Elmira Savings Bank, 161 U. S. 275, 283; Owens- 
boro National Bank v. Owensboro, 173 U. S. 664, 
668-669. 

Section 234 (a) (4) and 234 (a) (5) of the Rev¬ 
enue Act of 1918 provide in terms that losses to be 
deductible from gross income must be sustained 
within the taxable year; and bad debts to be de- 
ductible must be ascertained to be worthless and 
charged off within the taxable year. The disallow¬ 
ance bv the Commissioner of deductions claimed 
* 

under either of these sections is presumptively cor¬ 
rect, and the burden of proof is upon the appellant 
when such determination is appealed from. Gon¬ 
zales v. Ross, 120 U. S. 605, 616; Garnet I. Mc¬ 
Mahon, Inc., v. United States, 61 Ct. Cls. 559. 

In the instant case the only evidence offered on 
this issue was that contained in a minute of tax¬ 
payer's directors, and that minute is evidential 
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only of the fact that on January 29,1921, the direc¬ 
tors noted that the sum of $7,204.28 had been 
charged to profit and loss. This evidence wholly 
fails to prove that the taxpayer ascertained any 
amount to he a worthless debt in the taxable year 
1920 and in that year charged it off. Both ascer¬ 
tainment of worthlessness and charging off as such 
must occur within the taxable year. Broadway Sav¬ 
ings Trust Co. v. United States, 66 Ct. Cls. 429; First 
State Bank of Stafford v. United States, 67 Ct. Cls. 
332; Letcellyn v. Elec. Reduction Co., 275 IT. S. 243, 
246; Avery v. Commissioner, 22 F. (2d) 6; see also 

Porter v. United States, 27 F. (2d) 882. : 

| 

ARGUMENT 

I | 

The sum paid by the appellant in 1920 to the State of Mis¬ 
sissippi as a state tax levied upon appellant was not 
such a tax, and is therefore not deductible from its 
gross income for the year 1920 

It appears from the record in this case 1 that the 
appellant, an incorporated national bank existing 
under the laws of the United States and domiciled 
in the State of Mississippi (R. 4, 8), during the 
year 1920 accrued upon its books the sum of 
$3,485.52 as a tax which, appellant alleges, was 
imposed upon it by the State of Mississippi pursu¬ 
ant to provisions of the code of law of that state. 
The applicable sections of the Mississippi Code of 
Law are set forth in the record. (R. 7^8.) Not 
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being reimbursed therefor, the bank deducted this 
amount from gross income in calculating its net 
income subject to federal taxation for the calendar 
year 1920. In its petition for review the appellant 
alleges that it paid this amount in 1920 to the State 
of Mississippi as such tax. (R'. 26.) There is 
nothing in the record to clearly indicate whether 
the appellant kept its books upon an accrual or a 
cash receipts and disbursement basis, but it is not 
essential for the purposes of this case to determine 
what method of accounting was followed because 
the payment of the alleged tax by the appellant to 
the state would not, we submit, constitute a pay¬ 
ment lawfully deductible from gross income in 
computing its net income for federal state tax 
purposes. 

Section 4273 of the Mississippi Code as amended 
by the Act of the Legislature approved March 19, 
1920, does not impose a tax, calculated upon the 
basis of the value of its shares, upon banks existing 
under the laws of the United States and domiciled 
in the state. With respect to such banks the state 
code as amended reads (R. 7-8): 

Provided, nevertheless, in case of such 
bank or banking association existing under 
the laws of the United States, a precisely 
similar amount shall be assessed upon and 
collected from the shareholders thereof at 
the domicile of the bank as would have been 
assessed upon and collected from the said 
bank had it been created under the Laws of 
the State of Mississippi; but each said bank 
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and banking association shall, nevertheless, 
be liable to pay any taxes assessed as the 
agent of each of its shareholders, and may 
pay the same out of their individual profit 
account, or charge the same to their expense 
account or to the account of such sharehold¬ 
ers in proportion to their ownership. 

The purpose and effect of this provision of the 
state code is to impose upon the shareholders of 
national banks domiciled within the state a tax 
which shall equal the tax, likewise calculated, which 
the state imposes upon banks existing under state 
law, or the shareholders in such banks. The state 
taxing act in terms imposes this tax upon the share¬ 
holders of national banks and not upon the banks 
which are expressly declared to be liable to pay 
such tax “as the agent of each of its shareholders,” 
with the right to recoup the payment from the ac¬ 
counts of the shareholders, from their i individual 
profit account, or by charging the same to expense 
account. It is clear that this tax is in no event a 
tax upon the bank nor intended or declared to be 
such, and, if it be considered that the state, by this 
statute, had attempted to tax national banks domi¬ 
ciled within its borders, it is equally clear that the 
attempt is abortive and the statute invalid because 
directly violative of the laws of the United States. 

It is settled law that no state may lawfully im¬ 
pose any tax upon the shares of a national bank 
except the tax be assessed against the owners of the 
shares, and then only at the same rate that is im- 
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posed upon other moneyed capital in the hands of 
individuals in the state. Section 5219 of the Re¬ 
vised Statutes of the United States is controlling, 
and, for the I convenience of the court, is here re¬ 
printed : 

Nothing herein shall prevent all the shares 
in any association from being included in the 
valuation of the personal property of the 
owner or holder of such shares, in assessing 
taxes imposed by authority of the state 
within which the association is located; but 
the legislature of each state may determine 
and direct the manner and place of taxing 
all the shares of national banking associa¬ 
tions located within the State, subject only to 
the two restrictions, that the taxation shall 
not be at a greater rate than is assessed upon 
other moneyed capital in the hands of indi¬ 
vidual citizens of such state, and that the 
shares of anv national banking association 
owned by nonresidents of any State shall be 
taxed in the city or town where the bank is 
located, and not elsewhere. Nothing herein 
shall be construed to exempt the real prop¬ 
erty of associations from either State, 
county, or municipal taxes, to the same ex¬ 
tent, according to its value, as other real 
property is taxed. 

The Supreme Court has repeatedly considered 
this section of the Revised Statutes in eases wherein 
state taxing laws, it has been asserted, imposed a 
tax upon national banks with respect to their 
shares, and the Court has uniformly held that no 
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such tax may be lawfully assessed. In the case of 
First Natl . Bank v. Adams, 258 U. S. 362 (decided 
April, 1922), before the Supreme Court on writ of 
certiorari to the Supreme Court of Mississippi, the 
Court had occasion to pass upon a tax attempt to be 
imposed by the state upon a national bank domiciled 


within the state. The state courts had approved an 
assessment against the bank for the years 1903, 
1906, and 1907, and upon its capital stock, surplus, 
undivided profits, and “any and all property assess- 
able to said bank.” Before the state courts and in 
the Supreme Court the bank urged that such a tax 
was not a tax against the shareholders, as required 
by Section 5219, Revised Statutes. The Supreme 
Court reversed the state courts, saying (pp. 
364-365): 


Section 5219 Revised Statutes; * * * 
prescribes the full measure of the power of 
the several states to impose taxes upon na¬ 
tional banking associations or their stock¬ 
holders. Any assessment not in conformity 
therewith is unauthorized and invalid. 
Bank of California v. Richardson, 248 U. S. 
476, 483. “The tax assessed to shareholders 
may be required by law to be paid in the first 
instance by the corporations themselves as 
the debt and in behalf of the shareholder, 
leaving to the corporations the right to re¬ 
imbursement for the tax paid from their 
shareholders, either under some express 
statutory authority for their recovery or 
under the general principle of law that one 






who pays the debt of another at his request 
can recover the amount from him.” Home 
Savings Bank v. Des Moines, 205 U. S. 503,. 
518. But as pointed out in Owensboro Na¬ 
tional Bank v. Owensboro, 173 U. S. 664, 
676, 677, a tax levied upon a corporation 

measured by the value of its shares is not 
%• 

equivalent to one upon the shareholders in 
respect of their shares. 

This case arose before the adoption by the state 
of the amendment of its code bv the Act of 1920, 
but before amendment the language of the code was 
much more nearly indicative of the state’s intent 
to tax national banks than thereafter. Before 
amendment the code imposed upon the officials of 
all banks domiciled in the state and i ‘whether ex¬ 
isting by laws of this State or of the United States” 
the duty of delivering to the county assessor the 
written statement of its capital stock, capital, and 
undivided profits which statement, by the amend¬ 
ment, is to be returned bv the officers of all banks 
in the state “existing by laws of this State.” Fur¬ 
ther, before amendment, the code contained no lan¬ 
guage to the effect that, in case of banks existing 
under the laws of the United States, a tax pre¬ 
cisely similar in amount “shall be assessed upon 
and collected from the shareholders thereof at the 
domicile of the bank as would have been assessed 
upon and collected from the said bank had it been 
created under the laws of the State of Mississippi.” 
This proviso, and other provisions not here mate¬ 
rial were added by the amendment. (See Heming- 
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way’s Annotated Mississippi Code, 1917, Section 
6907.) Notwithstanding these much broader code 
provisions in effect prior to the amendment of 1920, 
the Supreme Court of Mississippi construed those 
provisions to impose a tax, not upon national banks, 
but upon the shareholders thereof. Bank v. Ox¬ 
ford, 70 Miss. 504, 514. I 

In the case of First Nat. Bank of Jackson, Miss. 
v. M’Neel, 238 Fed. 559, the United States Circuit 
Court of Appeals for the Fifth Circuit considered 
the deductibility from gross income of a sum paid 
by the bank as a tax claimed by the bank to have 
been imposed upon it by the State of Mississippi 
pursuant to the state law in force prior to the 
amendment of 1920. The deduction was claimed 
to be allowable in computing net taxable income 
under the federal corporation tax law of 1909, and 
it was argued that the state tax was a tax upon the 
bank because the state law compelled the bank to 
pay the tax without providing any method whereby 
the bank could recover it from the shareholders. 
The court, after pointing out that the Supreme 
Court of Mississippi, in Bank v. Oxford ; supra, had 
construed the law to impose a tax upon the share¬ 
holders and not the bank, held further that the lack 
of any provision whereby the bank might recoup 
the payment did not alter the status. | The court 
said (p. 560): j 

The statute, as so construed, imposes the 
tax, not on the bank or its capital but upon 
the shareholders; the bank being required 


i 

i 
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to pay for them. The absence of express 
provision in the statute giving the bank the 
right to recover from its several shareholders 
their proportional parts of the amount so 
paid for them does not show that there is no 
such right of recovery, or that the intention 
was for the tax to fall ultimately upon the 
bank and not upon its shareholders. Home 
Savings Bank v. Des Moines, 205 U. S. 503, 
518, 27 Sup. Ct. 571, 51 L. Ed. 901. That the 
tax fell upon the shareholders and not upon 
the bank is sufficiently shown by the lan¬ 
guage of the statute, giving it the meaning 
which the Supreme Court of Mississippi has 
found that it expresses. The conclusion is 
that the payment in question was not for 
“taxes imposed” within the meaning of 
those words as used in the provision of the 
Corporation Tax Act as to the deductions 
allowable in ascertaining the corporation’s 
net income, as the tax in question was im¬ 
posed, not on the corporation but upon its 
shareholders. Eliot National Bank v. Gill, 
218 Fed. 600, 134 C. C. A. 358; Northern 
Trust Co. v. McCoach (D. C.) 215, Fed. 991; 
National Bank of Commerce in St. Louis v. 
Allen (D. C.), 211 Fed. 743. 

Should the act of the legislature of Mississippi, 
which appellant here alleges lays a tax upon it, be 
so construed, the result is nevertheless the same as 
though that act were not so construed, for the act 
would be void if given the construction contended 
for. It is beyond the power of a state to tax Fed¬ 
eral agencies, McCulloch v. Maryland, 4 Wheat. 
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316; Osborn v. Baw/c o/ the United States, 9 Wheat. 
738, and national banks are Federal agencies and 
subject only to such state taxation as Congress has 
permissively granted. Davis v. Elmira Savings 
Bank, 161U. S. 275,283; O wensboro National Bank 
v. Owensboro, 173 U. S. 664, 668, 669. 

Upon the principles laid down by the foregoing 

i 

cases we submit that the Board of Tax Appeals was 
clearly right in sustaining the Commissioner’s dis¬ 
allowance of appellant’s deduction of the item of 
$3,485.52 from its gross income for the year 1920 
as a state tax imposed upon it, since the item does 
not represent such a tax; and since the item, if 
treated as a state tax, was unlawfully assessed 
against the bank, was not lawfully collectible, and 
therefore not lawfully deductible. 

* i 

n 

The deduction claimed by the appellant as representing 
bad debts ascertained to be worthless and charged off 
within the taxable year is not deductible from gross 
income because not ascertained to be worthless or 
charged off within the taxable year. 

; 

The Board of Tax Appeals found from the evi¬ 
dence in this case that during the year 1920 items 
totalling $19,080.19 appeared on appellant’s books 
as accounts receivable, and that the amount of 

i 

these items was not ascertained to be worthless and 
was not charged off in that year, basing that find¬ 
ing upon “ the insufficiency of the evidence to prove 


16 


that it was ascertained to be worthless.” (R. 35.) 
The Commissioner of Internal Revenue had dis¬ 
allowed this deduction and so advised the appel¬ 
lant in the deficiency letter. (R. 10-12.) This deter¬ 
mination was appealed from, and, on the hearing 
of that appeal before the Board, the determination 
of the Commissioner was presumptively correct and 
the burden of proof upon the appellant. United 
States v. Rindskopf, 105 U. S. 418; Wickwire v. 
Reinecke, 275 U. S. 101. 

To meet the burden of proof appellant introduced 
evidence. It was required to prove that the debts 
had been ascertained to be worthless in the taxable 
year and that in view of that fact such debts had 
been charged off. The Board found that appellant 
failed in this proof and an examination of the rec¬ 
ord reveals that such findings are .justified. Appel¬ 
lant offered in evidence the income tax return filed 
by it for the year 1920, to prove by the return that 
the bad debt item was charged off. (R. 31.) Ob¬ 
jection to the relevancy and materiality of this evi¬ 
dence was made and sustained on the ground that 
the mere statement on the return of a charge off 
was not evidence of the fact that the items had been 
charged off in the taxable year within the meaning 
of the Revenue Act. ( R. 32.) Manifestly, the re¬ 
turn offered in evidence for the purpose here indi¬ 
cated was evidential of nothing more than that it 
had been filed. In the very nature of things, any 
charge off that might have been indicated thereon 


was a transcription from appellant’s books, which 
were the best evidence. The return was not alone 
secondary evidence but was, in this connection, a 
self-serving declaration. The books of accbunt were 
neither offered in evidence nor was the failure to 
produce them accounted for. It would have been a 
simple matter for the appellant to have produced 
its books and thereby established the fact it sought 
to prove, had the books carried any such entry. It 
is significant, at this point, to note that later on in 
the hearing appellant did produce the minute book 
of its directors, and it would seem to have been an 
equally easy matter for it to have produced any 
other relevant documents. Neither the return, nor 
the revenue agent’s report, subsequently offered by 
the appellant as proof of the charging off of these 
items, were evidential thereof, and the Board prop¬ 
erly rejected them. Bergdoll v. Pollock, 95 U. S. 
337; Garnet I. McMahon, Inc . v. United States, 61 
Ct. Cls. 559. | 

The only other evidence offered on this issue by 
the appellant was the minute book of it& directors 
(R. 33), which was received in evidence and dis¬ 
closed that, under date of January 29,: 1921, the 
directors met and entered on this book notation that 
items of bad debts totalling $7,204.28 “have been 
charged to profit and loss” (R. 33). This evidence 
wholly fails to substantiate the appellant’s claims. 
There is no showing anywhere that $19,080.19 was 
ever charged off as bad debts, nor that any sum was 


charged off as such in the year 1920. The only evi¬ 
dence, if it can be called such, is that in January, 
1921, items totalling $7,204.28 were eliminated from 
the books as losses, and this evidence sustains the 
Commissioner's determination. 

Two factors, neither of wdiich was established in 
this case, must be present to entitle a taxpayer to 
deduct from gross income items of loss of the nature 
here claimed. The items must be ascertained to be 
worthless within the taxable year, and must be 
charged off within that year. Broadway Savings 
Trust Co . v. United States, 66 Ct. Cls. 429; First 
State Bank of Stafford v. United States, 67 Ct. Cls. 
332; Lewellyn v. Elec . Reduction Co., 275 U. S. 243, 
246. 

The intent of the Revenue Acts is perfectly clear 
that a tax is to be imposed upon true net income for 
each taxable period, whether it be a calendar or 
fiscal year, and to permit deductions of debts to be 
made from gross income in any vear other than the 
year of ascertainment and charging off, would be 
subversive of that intent. Avery v. Commissioner, 
22 F. (2d) 6; see also Porter v. United States, 27 F. 
(2d) 882. 

The appellant assigns as error the action of the 
Board of Tax Appeals in denying its motion for 
rehearing which was predicted mainly upon the 
proposition that appellant’s counsel had been 
forced to proceed with the hearing on February 21, 
1929, without being afforded the opportunity to 
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secure necessary evidence and witnesses, i (R. 20.) 
In answer to this, appellee invites the court’s atten¬ 
tion to the fact that this proceeding before the 
Board of Tax Appeals was at issue August 31,1926, 
over two years before the date of actual hearing, 
and that on June 27, 1928, the appellant was given 
notice of hearing, which was set for September 26, 
1928, three months after notice thereof. Further, 
that after the notice of June 27, 1928, and before 
the hearing, appellant was given two continuances, 
both because of alleged unavailability of witnesses, 
and the hearing date thus postponed to December 

17.1928. Amended petition was filed on December 

10.1928, and the hearing again postponed to Janu¬ 

ary 21,1929. On January 16,1929, appellant again 
moved for a continuance, on the ground of illness 
of a witness, and this motion was granted, and the 
hearing set for February 21, 1929. (R. 22-23.) 

i 

Appellant was granted three continuances in all 
and forced another by filing its amended petition 
one week before a hearing date, all of which re¬ 
sulted in postponing the actual hearing nearly 
five months from the date first set. Considering 
the fact that the issue joined as to the state tax 
was and is purely an issue of law concerning which 
no evidence was necessary except the proof of the 
state statute, which was before the Board, and con¬ 
sidering that appellant had from June 27,1928, to 
February 21,1929, nearly eight months, to assemble 
its evidence, it is obvious that great leniency was 


i 
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extended by the Board, and that the appellant was 
not prejudiced, particularly when it is remembered 
the best evidence the appellant could possibly pro¬ 
duce on the issue of ascertainment of worthlessness 
and charging off of the allegel bad debts was evi¬ 
dence to be found in its own books and records, if at 
all. One such record, the director’s minute book, 
was produced at the hearing, and there is no reason 
to suppose any great difficulty would have been 
encountered in producing all other like evidential 
records, coming, as they would, from the custody 
of appellant itself. 

We submit that, far from being prejudiced, the 
appellant was shown unusual consideration by the 
Board. 

The appellant argues that the Board committed 
reversible error in failing to report in writing all 
of its findings of fact and opinion and in confusing 
and commingling the facts which it reported in 
writing with its memorandum opinion. (See 
appellant’s brief, pages 16-17.) This argument is 
based upon that language of the opinion of the 
court in the case of Kendrick Coal & Dock Co. v. 
Commissioner (C. C. A., 8th), 29 F. (2d) 559, 
wherein the court said that resort might not be had 
to the opinion of the Board to eke out its findings 
of fact. 

We submit that the language used by the court in 
the Kendrick case is no more than a dictum and not 
authoritative, and that in no event is it relevant or 
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applicable to the present case for the reason that 
the opinion in the Kendrick case was bottomed upon 
the provisions of the Revenue Act of 1926, while 
this case is admitted by the appellant to be gov¬ 
erned by the provisions of the Revenue Act of 1928. 
Section 601 of the Revenue Act of 1928 (45 Stat. 
871, 872) provides that “it shall be the duty of the 
Board and of each division to include in its report 
upon any proceeding its findings of fact or ” (italics 
supplied) “opinion or” (italics supplied) “memo¬ 
randum opinion.” This language does not require 
the Board to make separate and formal findings of 
fact and opinion, but only to make a report of its 
decision, which the Board did in this case. The 
Revenue Act of 1928 became effective May 29,1928, 
long before the hearing of this proceeding by the 
Board, and the act, being in this respect procedural, 
governs this case. The identical argument here 
made by the appellant was made by the! taxpayer 
in the case of Insurance & Title Guarantee Co . v. 
Commissioner (C. C. A., 2d), 36 F. (2d) 842, certio¬ 
rari denied, 281 U. S. 748, and refuted by the 
court in the following language (p. 844) j: 

However, all of this is besides the point, if 
there was an independent finding that the 
Gaffev shares had a market value, and such 
there was if we may look at the opinion. 
The petitioner insists that we may not, and 
this was decided in Kendrick Coal & Dock 
Co. v. Commissioner, 29 F. (2d) 559 (C. C. A. 
8). That case arose under Section 907 (b) 
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of the Revenue Act of 1926 (44 Stat. 107), 
which required the Board to make “findings 
of fact and a decision” and gave it the op¬ 
tion of finding 44 an opinion,” if it thought 
advisable. The Revenue Act of 1928 went 
into effect on May 29, 1928 (45 Stat. 795), 
and the decision in the case at bar w^as made 
on June 7th of that year; being procedural, 
the amendment affected pending proceed¬ 
ings. As at that time prescribed, the duty 
of the Board (U. S. C. title 26, § 1219 (b) 
26 U. S. C. A. § 1219 (b))) was 44 to include 
in its report * * * its findings of fact 

or opinion or memorandum opinion.” The 
disjunctive implies that it may content itself 
with an opinion or with findings and changes 
the requirement theretofore existing. If so, 

we see no reason whv it should not make 

* 

both, reserving disputed questions of fact to 
their discussion without anticipating its con¬ 
clusion in findings. No doubt a conclusion 
must somewhere appear, as here it does, but 
to require that it shall be called a finding 
seems to us formal and idle. It is quite true 
that in Kendrick, etc., Co. v. Commissioner, 
supra, the court w’ent further than the facts 
required and said that the amendment had 
not changed the law, but that was obiter and 
does not persuade us. 

See also Commissioner v. Crescent Leather Co. 

(C. C. A., 1st), 40 F. (2) 833; Sheppard & Myers, 

Inc. v. Commissioner (C. C. A., 3d), 45 F. (2d) 50. 
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CONCLUSION | 

i 

It is therefore respectfully submitted! that the 
decision and order of redetermination of the United 

i 

States Board of Tax Appeals should be sustained. 
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